Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



^■'v'm'. 



I 




_ /J'J'2- 



fr 



^ / 



♦. 



! 



t . 



4 



^^ 



i 



\ 



V 

\ 



LECTURES 



ON THE 

CONSTITUTION AND LAWS OF 

t 

ENGLAND : 



WITH A 

COMMENTARY ON MAGNA CHARTA, 

AND ILLUSTRATIONS Ot HANT Or THE 

ENGLISH STATUTES. 



BT TBI LATt 

FRANCIS STOUGHTON SULLIVAN, LL. D. 
moTAL raoruiOft ov commox law m tbs unitb&sitt or dvblin. 

TO WHICH AUTHORITIES ARE ADDED, AND A DISCOURSE 

IS PREFIXED, CONCERNING THE LAWS AND 

GOVERNMENT OF ENGLAND. 

BY GILBERT STUART, LL. D. 



^ 



FIRST AMERICA IT EDITION, 

IN TWO VOLUMES. 

VOL. I. 

PORTLAND : 

PRINTED BT THOMAS B. WAIT AND CO. 

1805. 



9l0 TBE Sicar aONOUMABlB 

FREDEiaCK LORD NORTH, 

KNIGHT OF THE MOST NOBLE ORDER OF THE OARTEE) 

FI&ST LORD OF THE TREASURY, CHANCELLOR OK 

THE EXCHEqUER, AND CHANCELLOR OF 

THE UNIVERSITY OF OXFORD. 

Mr LORDy 

I AM ambitious of giving dignity to this work 
by inscribing it to your Lordship ; and I conceive 
that it has a natural claim to your protection* It re* 
guards those laws and that constitution which, at a 
most critical period, you were called to defend ; and 
of which the important purposes are the security and 
the happiness of a free people* 

In this illustrious rank which divides your cares 
between prerogative and liberty, and in which you 
support the lustre of the Crown, while you guard the 
independence of the subject ; the greatest occasions 
are afforded to distinguish the generosity of public 
virtue, and to employ a capacity charged alike by 
reflection and experience* 

But it does not become me to say with what honour 
to yourself, and with what advantages to the nation, 
you sustain the arduous charge of govemment«-«i 



IV 

To posterity, which will not be suspected of flattery, 
it must be left to celebrate the merits of an adminis^ 
tration, too vigorous to yield under difficulties^ and 
of which the glory has increased with the danger* 

I am^ with the greatest respect, 

HT LORD, 

Your Lordship's 
Most obedient, 

And most humble servant, 

GILBERT STUART* 



ADVERTISEMENT. 



THE following lectures were delivered in the 
University of Dublin^ and procured a very high rep- 
utation to their author. The researches they contain 
into the nature and history of the feudal laws, 
were esteemed extensive and ingenious ; and the 
description they exhibit of the English constitu* 
TiON, will be allowed to be particularly interesting. 
These advantages have occasioned their publication. 
It was thought, that papers, which had done so much 

# 

honour to Dr. Sullivan, when alive, ought to il- 
lustrate his memory ; and that they might prove of 
use to the present age, and to posterity. 

The authorities assigned for Dr. Sullivan's opin- 
ions and reasonings are furnished by the editor. 
They are not, perhaps, in every instance those to 
which he himself would have appealed. This could 
not have been expected. They are such, notwith- 
standing, ^ will assist the student ; and the prelim- 



VI 

inary discourse^ it is hoped, will not be thought an 
useless or improper addition to his lectures. It will 
be a pleasure to the editor to reflect that he has en- 
deavoured to pay a tribute of respect to the writings 
of a virtuous man and an ingenious lawyer, whom an 
immature death had ravished from his friends and 
from society. 
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occur to the student of the English larvs-^The meth* 
ods which may be employed to remove them-^Tbe 
law of things more proper to introduce a system of 
jurisprudence than the law of persons — The law of 
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source in the feudal customs-^The necessity of a 
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A DISCOURSE 



CONCERA'IN'D 



THE LAWS AND GOVERNMENT OF 



ENGLAND. 



THE last conquest attempted under the Rooum 
Republic was that of Britain* Jidius Caesar, on the 
pretence that its states bad giv^n assistance to the 
Gauls, but chiefly from a motive of glory, curried the 
Roman Eagles into a country from which he was to 
retreat with disgrace. It required a length of time, 
and a succession of able Proconsuls to reduce to sub-* 
jection commimities of fierce and independent war- 
riors ; and policy effected what could not be operat- 
ed by arms. The Britains were debauched into a 
resemblance with a most corrupted people. They 
renounced the fatigues of war for the blandishments 
of peace. They forsook their huts for palaces ; af* 
fected a costUness of living, and gave way to a sedu- 
cing voluptuousness. They sunk into an abject de- 
basement, without having run that career of grdat- 
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Aess, which, in general, precedes the decline of nft» 
tions ; and, when they were trained ta an oppressive 
yoke, the Romans found it necessary to abandon 
them. The impression which the barbarous tribes 
had made upon the Empire required the presence of 
the distant legions K 

The liberty which the Ramans, on their departure, 
presented to the Britains, could not be enjoyed by 
them* Timid and dj&tardly, they fled before the 
Picts and Scots^ and allowed their country to be rav- 
aged by a cruel and undisciplined enemy. Amidst the 
suggestions of their fear, they forgot every principle 
rf policy and of prudence ; they called to their de- 
fence a foreign valour. The Saxons were invited to 
Sght their battles ; but they acted not long as pro- 
tectors. They were allured by the prospect of com» 
pleating a settlement in this island ; and the total ruin 
of its inhabitants was projected. Despair gave a 
temporary vigour and union to the Britains. They 
were unable, however, to resist a people, accustomed 
to victory, and directed by experienced comiki^ders. 
The valiant and magnanimous fell by the sword ; the 
ignoble submitted to an ignominious servitude :— 
Wales afforded a retreat to some ; and others found 
shelter in Armorica*. 

t. Casar de bell. Gal. lib. 4. c. la. Tack. vit. Agric. 
Dron Ckssius, vit. Sever.. 
2. Bede, lib. 1. 
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But, if tiie Saxoa conquest was ruinous to die Bri* 
tainS) it was yf t attended with consequences which 
were lasting and important* The sun of liberty re« 
vinited the island^ and displayed itself with uncom* 
mon lustre. The Saxons, independent in their ori* 
ginal seats, submitted not to tyrants in their new sit*^ 
nation. They laid the foundation of a political fab* 
ric, the most valuable that has, at anytime, appeared 
among men ; and which, though shaken by violent 
revolutions, a train of fortunate circumstances has 
continued down to the present times. Fluctuations 
have taken place between prerogative and liberty ; 
but, accident and^sdom have still conspired to pre- 
serve us fiiom the £itte of the other kingdoms of 
Europe. 

During the existence, however, of the Heptarchy, 
the Sax<Mis seem to have departed little from their 
original condition of society. The ferocious picture 
w}|ich Tacitus has drawn of die Germans, is, with 
a few exceptions, characteristic of them. If we 
admire their heroism, we are shocked with their 
cruelty ; and if we we in love with their democrat«- 
ical hiaxims, we must sometimes regret their con4 
tempt of justice and of prder. The most important 
innovation introduced into their manners during this 
d&ra was their conversion to Christianity. But their 
acquaintasLce with this mode of faith failed to he 
productive of beneficial consequences* As ihey re* 
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ccived it from the corrupted source of the Church of 
Rome, it involved them in endless andidle disputes* 
It detracted from the vigour of Aeir understanding; 
by turning their attention from civil precautions, and 
the arts of policy, to the relics of saints, and the se- 
verities of religious discipline. The power derived 
from it intoxicated ecclesiastics: they presumed to 
interfere in aiFairs of state ; and, a foundation sreemed; 
already to be laid for subjecting the island to the do- 
minion of the Roman Pontiff «. 

When the Saxon kingdoms were consolidated into 
one state under Egbert, improvements were made in 
civility and knowledge. The incursions of the 
Danes, and 'the disorders resulting from them, called 
forth the ability and the wisdom of the AnglcT-Saxon 
princes. Alfred, notwithstanding the other impor- 
tant transactions of his teign, found leisure to frame 
into a code the laws of his predecessors, aad those 
Germanic customs which had^ retained their influ- 
ence* King Edgar has likewise come down to us 
.with the character of an able legislator* The e8tak» 
Kshment of the Danes in England gave occasion to, 
liew usages and new laws ; but these were neither 
it&any, nor considerable^* The idbiUty of Canute 

S. Bede, lib. 3. and 5. 

4. The division of laws, during the Anglo-Saxon period^ 
aita West-Saxon-Lage, Mercen-Lage, and Dane-Lage> 
v^ not of any in^rtance. Theae differed not essentiaUy 
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did not allow him to make distinctions between his 
Dani^ and hU English subjects ; and the sceptre 
was not long in returning to a prince of the Saxon 
line. No monarch was ever more acceptable to a 
state than Edward the Confessor ; and though he had 
rather the qualities of a saint than those of a king^ 
his laws have been highly extolled. They were 
strenuously contended for during the administration 
of the earlier Norman princes; they kept their 
ground in opposition to the clergy and the imperial 
institutions; and they furnished the foundation of 
what is termed the Common Law of England^. 

from one another. ^ Our Saxons, says Sir Henry Spelmanj 
*^ though divided into many kingdoms, yet they were all 
*^ one in effect, in manners, laws and language : So that 
^ the breaking of their government into many kingdoms^ 
<' or the reuniting of their kingdoms into a monarchy) 
f^ wrought little or no change amongst them touching laws. 
^ For though we talk of the We^t^Saxwi'-law^ the Mercian^ 
^ law, and the Dane4awj whereby the west parts of £njr* 
<f kmdy the middle parts, and those oi Mr/My Suffolk^ and 
^ the north, were severally governed ; yet held they all aq, 
^ uniformity in substance, diifering rather in their muletwp 
*^ than in their canea ; that isf in the quantity of fines andf 
<< amerciaments, than in the course and frame of justice.** 
JRtHg. Sftelm, p. 49, * 

5. King Edward's laws were compiled from those of for* 
^er princes, and abolished any little peculiarides which 
distinguished the West^Saxon, Mercian and Danish laws^, 
subjecting the whole kingdom to a common law. His 
code, accordingly, was termed kx AngU^y or lex urrm*, 
.No correct copj of it has descended to us. Those reguki« 

G 
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In no portion of the Anglo-Saxon period does the 
power of the Sovereign appear to have been exorbi- 
tant or formidable. The enaction of Laws, and the 
supreme sway in all matters, whether civil or eccle- 
siastical, were vested in the Wittenagemoty or great 
National Assembly*. This council consisted of 
King, Lords, and Commons, and exhibited a species 
of government, of which political liberty was the ne- 
cessary consequence ; as its component parts were 
mutually a check to one another. The free condi- 
tions, tjrhich pass under his name in the editions of the Sax- 
on-laws by Lambard and Wilkins, have evidently some in- 
terpolations. Traces of them are to be seen in Hoveden 
andKnyghton; and remains of them are likewise, to be 
found in the laws of William I. From the time of this 
Prince to that of King John, they continued, with the addi- 
tion of some Norman laws and customs, the law of the 
land. Pracipinrna^ says William> ut ontnea habeant et tene^ 
ant leges Edwardi regis in ormdbua rebusj adauctis his qtuta 
eonstitidmus ad lUilitatem Anglortan. Leg, GuUet. aft. Wil- 
kins, p. 229. By the influence of the Barons under the 
last Prince, they were drawn up in the form of Magna 
Chdrta, For the great charter was not what some partial 
writers have represented it, a concession of privileges ex- 
torted by violence, but a declaration of the principal grounds 
of the ancient and fundamental laws of England) and a cor- 
rection of the defects of the common law. Sc^p Lml Coke 
S Inst, and Lord LyttktotCa Hist, 4>f Henry IL vol. 1, p. 
43, 526. 

6. Wittenagemoty imports a council of wise men ; the 
Saxon word vntta signifying a wise man ; and the British 
word gemot expressing a sytaod or council. During the 
H(^ptarch79 each kingdom had its tVittemganot. 
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tion of the nortbem nations, and the peculiarity of 
th^ir situation when they had made conquests, gave 
rise to this valuable scheme of administration, and 
taught the politicians of Europe, what was unicnown 
to antiquity, a distinction between despotism and 
monarchy. 

The executive power remained with the crown ; 
but it was the united assent of 'the three estates 
which constituted the legislature. The Lords were 
spiritual as well as temp(»id ; for notwithstanding 
that the Ecclesiastics preached humility, and the 
contempt of private interest, they had been seized 
with aanbition and the love of superiority^. The 
people exercised an authority that was important and 

7. The lay lords were the earls, thanes, and other nobility 
of the kingdom. The s|Mtual lords were the bishops and 
dignitaries of the church, whose possessions were held in 
frankalmoigne. After the conquest, they were subjected 
to military service said held by barony. What may seem 
extraordinary, Abbesses were also in use to sit in the Sax- 
on Wittenagemots. In Wightred's g^at council at Becon- 
celd, amu^ 694, the Abbesses sat and deliberated, and sev* 
eral of them subscribed the decrees made in it. SfieL cone. 
vol. 1. The Abbesses appeared also in Ethelwoirs parlia* 
ment at Winchester, tmno 855. Ingu^hj edit, SaviL 862. 
And king £dward's charter to the abbay of Croyland was 
subscribed by tax Abbess* Even in the time of Henry III. 
and in that of Edward I. it appears that four Abbesses were 
summoned to pariiament ; those of Shaftsbury, Berking, 
St. Mary of Winchester, and of Wilton. Tit. hon, p. 729. 
mid WfdtelocJf^M note* vfion the king^e writ /or chooiing mem* 
ker§ of Fariiammit^ yoh 1. p. 479, 480. 
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ample. The bounties appeared by their knights, 
and the cities and boroughs by their citizens and 
burgesses ; the Commons, as at this day constituted, 
being included under the appellation of the wites or 
safiienteSj who are always mentioned, as apart of the 
Anglo-Saxon parliament*. The assertors of pre^ 

8. The preambles of the Saxon laws express an anxiety 
to please the people, and allude to their consent in enacting 
them. The laws of king Ina begin thus : JSgo Ina Dei 
gratia Occiduorum Saxonum Rexj cumconaUheicum doctti' 
na Cenreda fiatris Ttieij et Hedda Ephcofii meij et etwi OTnm" 
bus meis senatoribusj et Benioribua safiektibus popUJLI 
MEi) et multa etiam aocietate ndnUtrorum Dei^ consuUabam 
de salute aninuc nostr^j et de ftmdamento regrd ntmtrij tU 
jtista leges f etjusta statutafier ditionem nostram stabi&ta eC 
constituta essenty ut nulltts senator nee subdittes noster fiost 
hac has nostras leges infrtngeret. See JLL, Anglo^Saximy 
aft. WiUdnsj p. 14. The preamUbs to the laws of the okher 
princes are nearly similar ; and those of Edgar, Ethelred 
and Canute, may serve as additional examples, h Leges 
Eadgari regb. Hoc et institutum quod Eadgarus cum sa- 
PiENTVM suoRUM constHo tnstitutt in gloriam Deiy et sibi 
ifisi in digmtatem regiam^ et in tOiUtatem omni fiofitUa suom 
2. Leges ^thelredi regis. Hoc est consilium quod Mthelredus 
rexy et safiemtes bjits consultaruerimt ad emeHdoHonem 
pads of/tm poptUo Wodstoci in regione Mbrciorumi secun* 
dum AngH^ leges^ 3. Leges Cnuti regis. Hoc est consil* 
mm quod Cnutus rexj totius AngH^t et Danorum et MrvfC' 
gorum reXj cum sapientum svomvM t^naiHo sanctvity in 
iaudem Deiy et siH ifisi in omamentum regiumj tt ad utiUta* 
temfiofiuU; et hoc ericU saeris TUtialibus domud nostri Win* 
tonia. See WUkinsy p. 76, 103, 126. 

In the 8th law of Edward the Confessor we ready Hac 
€(mcena 9mt a rege^ barombut et popvlo ; atid in his 35th 
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Togative, indeed, have afltimedthat theae were judg- 

law wc have the following words : Hoc enim /actum fuit 
per coMMUNC CONSILIUM ct ASSENSUM offtmum efiiscofio* 
ruTnj firincipMmj firocerumj comUum, et omnium sapientum 
^erdorum tt popttlorum totiua regni^ ft per firacc/itum re* 
^U In4t fir^edicti. See frUkinsj p. 198. The laws of Ed- 
ward are, I know, to be read with distrust ; but they art 
allowed to contain genuine relics of that prince ; and in the 
present case^ there seems no reason for suspicion. Their 
appeal of consequence to the aasent of the people must be 
allowed to be of authority. For, if such anent was not 
known and beSeved in that age, how is it possible that 
they could appeal to it ? The advocates for the late origin 
of the house (^ Commons will not surely suppose, that the 
Confessor alluded prophetically to transacticms which were 
not taliappen loH the reigns of Henry III. and Edward L 

In the Mmdre de Ju%tice9y it is expressly said, that no 
kingi during the Saxon timesy could change his money, 
nor enhance nor impair it, nor make any money but of 
»lTer, without the oMMcnt of the Lords and all the Com- 
MONS. Partof this book k conceived by Sir Edward 
Coke to have been written before the conquest ; and ad- 
ditions were made to it by Andrew Horn in the reign of 
Edward I. from old MSS. the authors of which must 
have se^ ancient rolls and records. Matter, also from 
more excepdonable materials, it is to be thought, was su- 
peradded by him* The book is notwithstanding of consid- 
erable wdght and authority. Mirroire dea Juaticea^ cap. 
1* sect 3. ^tkyne <m the power tf parliament. 

Concenung the high antiquity of the commonsj Sir Ed- 
ward Coke is clear and explicit ; and he has founded 
chiefly his qpinioa on the ancient tiact, which bears this 
title : Modus quomodo parUamenium regis Ang&s ^t An« 
«LORVM %voRVUjtenedatur temp oaiBusasoisEnwA&nct 
JUii RBOXS Mthelredi^ qui modus recitatus fuit per discre^ 
ticrcs regTii ^oram-H&Uisimo duce JVbrmanTu^ conqueatore ei 
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«s or men skilled in the hw ; but this opinion they 

rege Anglitt^ ifiao conguetttore hoc praci/dente^ et fier ijisum 
afifirobatU9y et atda temfioribua et temfioriduM auccessorum 
Quorum regum AngUa usitatua. Other authors beside Lord 
Coke have paid great respect to this treatise. It is to be 
acknowledged) however, that Mr. Selden has demonstra- 
ted that this tract could not possibly be of the age of the 
Confessor, from its employing terms which were not in 
use till long after. But this does not wholly derogate 
from its force as to the point in question. For, allowing 
it to have been written in the reign of Edward III. the pe- 
riod which, with great probability, some writers have as- 
signed to it, it yet proves that the sense of that period was 
full and strong with regard to the antiquity of the consti- 
tution, as consisting of king, lords and commons ; a cir- 
cumstance which must have great weight in opposition to 
those who would make us believe, that our constitution, as 
so formed, was unknown till the times of Henry III. and 
Edward I. 4 Institute, p. 2, 12. Setden, Ht. hon. p. 739, 

743. 

« In thetimeofkingCanutus, says Whitelocke, to a 
*f charter then graunted to the monastery of St. Edmond's 
^ Bury (probably in a publique councell) after the sub^ 
<f scriptions of the queen and dukes, followes, / Oslatutf 
^ KNIGHT, / TTiored, knight, / Thurkelly knight, and so 
« of others. How many these were, or how for several 
« counties, doth not appear ; nor in that parlement of the 
^ same king (for so is testifyed by the description of it) 
^ where it is sayd, that the king calling all the firalata qf 
^ hia kingdofney and the nobles^ and great men to hia fiarle^ 
^ menty there were present bishops, abbots, dukes, earles, 
« with many militibus, butte the certain number is not ex- 
t* tant ; nor of those which are mentioned in the parlement 
"« of Edward the Confessor, where, after the king^ 
'^ queen, archbishops, bishops, abbots, king's chapleins^ 
^ Thaines, knights are reckoned in that pailement«*'<<*-* 
Mt$9 upm th€ king^a vnit^ ToL 1. p. 437. 
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itupport by very exceptionable evidence*: And it 
has been conjectured, with no measure of propriety, 
by some compromising writers, that all the mora 

Lambard, Dugdale, and other antiquaries, produce a 
very strong evidence of the antiquity of the representation 
of boroughs by evincing *< That in every quarter t^the 
<< realm, a great many boroughs do yet send burgesses to 
^ parliament, which are nevertheless so ancient, and so 
^< long since decayed and gode to nought, that it cannot iie 
^ shewed that they have been of any reputation at any time 
^ since the conquest ; and much less that they hitve 
^ obtained this privilege by the grant of any king succeed- 
« ing the same. So that the interest which they have in 
" parliament groweth by an ancient usage before the con- 
** quest, whereof they cannot shew any beginning.** Lant" 
bard Archeion. p. 256, 25T. Coke Epiat, 9. Reft, Dugdale^ 
Jurid. p. 15. 

This matter receives confirmation from what we are 
told of the boroughs of ancient demesne. " These, says 
« Whitelocke, were tenants of the demesne lands of Wil- 
" liam I. and of Edward the Confessor ; who (to the end 
" that they might not be hindered from their business of 
« husbandry of the king's lands) had many privileges, 
^^ whereof one was, that they should not be compelled to 
<^ serve in parliament. Another was, that they should not 
^ contribute to the wages of the knights or the shire. 
** Which privileges they still enjoy, and had their begin- 
<< ning in the times of William I. and of the Confessor^ 
^ whose tenants they first were, as appears in the book of 
^ Domesday, and is a strong proof that knights and Bua« 
^< GEssES were then in parliament.*' J^otes ufion the king^M 
wnV, vol U.p. 139. 

See also the 23d note to the present tract. 

9. The law was not then a particular proftsaion. 
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Ccmsiderable proprietors of land had a title, without 
any election, to give their votes in the Wittenage^ 
inot»^ 

In inferior assemblies, and in the forms of judicial 
proceedings, the marks are also to be ti^ced of the 
power of the people, and of a limited administra* 
tion. The hundred and county courts were admira* 
biy calculated for the protection of the subject. They 
were composed oi freeholder s^ who were bound, un» 
der a penalty, to assemble at stated times ; and who 
with the hundreder, earl and bishop, gave decision in 
all matters of civil, criminal, or ecclesiastical import. 
A very powerful obstruction was thus created to the 
oppressions of the great. And, in the institution of 

10. On the foilowing record in the register of Ely, this 
notion seems to be founded. Mbas Wtdfricus hoMdt fra^ 
ireniy Guthmtmdum vocabulo ; cidJUhm prafiotentia viri in 
matrimonium conjun^ fttmrverat ; sed guoniam iUe XL, hi^ 
darum terra doimrdum nanus obtinerety Ucet noinlU easety inter 
procere% ^uvc mmcufiari non fiottdt. It is somewhat re- 
^narkable that Mr. Hume is among those, who, resting 
on this foundation, would make us ccaicetve, that a person 
who had 40 hides of land, could, without being noble, give 
his voice in the Wittenagemot. IRst^o/En^.yeh 1. p. 145. 
The passage, however, prc^rly understood, serves to shew, 
that, in the course of time, the attendance of the nobles in 
parliament having been deemed an expendve service, a 
law was made to relieve those of them from k who were 
not possessed of 40 hides of land. The reader may con* 
suh hiat. EHena. c, 36, 40^ ap. €kle^ the authority ajpfiealed 
to by Mr. Hume* 
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9, jury y our ancestors posaessed a bulwark, the most 
efEcaciious and noble that human wisdom has ever 
devised for the security of the persons and posses* 
sionsof men**. 

Nor was the condition of those times so entirety 
destitute of grandeur as some historians have been 
fond to assert. Even indie age of Tacitus, London* 
was a port notunknown to navigators and traders*' ; 
and we have the authority of Bede, that Eng^d 
abounded at an early period with cities which were 
wealthy and populous*'. Alfred was particularly 
attentive to,encoiuage industiy, trade and manufisc* 
tures ; and even imported the luxuries of life from 
the most distant countries ^^. It was a law of Ath* 

11. It is perhaps impossible to ascertain the «ra of this 
invaluable institution* It loses itself in a distant andquity. 
The Saxon laws mention it as a known invendon« See 
L X. Ethclr, c. 4. Scnat. CatuuU. de Mont. WoL. c. 3. ap, 
WUkt9U. See also AFcAo/«o», Prgfat, ad Leg, Anglo^Sax. 
Sfielm. Gloss, and Coke's ist Institute. Olaus Wormtus 
traces it to a remote age among the Danes ; and Stiem<« 
hook among the Swedes. Monument. Dan. lib. 1. c. 10. 
De Jure Sueon. et Ooth, vetusto. c. 4. 

12. Annal. lib. 14. c. 33. Cofda negotiatorumet c6mmeatu* 
um maxime celebre. The city of London in the Danish 
times was able to pay L. 1 1,000 as its proportion of 70,000, 
a tax then imposed on the nadon. Asser, in the life of 
Alfred, refers to above 130 cides, boroughs and villages. 

13. Lib. 1. See also Holingh. Chron. p. 192. 

14. Spelman, life tX Alfred, b. 2. p. 28. Malmesb. lib. 
2. c» 4. A writer in Du Chesne having accaskm to menv 
tion the first raturn of duke William to Normandy, aften 
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elstane, th|kt the merchant who had performed at his 
own expence three long and hazardous voyages, 
should be invested with nobility**. Civility and 
' knowledge, commerce and wealth Increiised under 
Edgar, whose ability and affable manners allured 
many foreigners to his court ; and affairs did not de- 
generate, nor was England less respectable' under the 
peaceful and fortunate administration of Edward the 
Confessor. 

But the beautiful pre-eminence on the side of the 

• t ■ 

people, enjoyed during the Saxon times, was soon 
to be violated. The invasion of the duke of Nor- 
mandy was dbout to introduce sanguinary and oppres« 
sive times. We must not, however, with a multi- 
tude of authors, be deccfived into the opinion, that this 
warrior and statesman atchieveda conquest over the 
constitution and the people of England. He mado 
effectual by arms his right of succession to Edward i 
but he received the crown with all its inherent prop- 
eities. He took the oath which had been prescribed 
to the Saxon princes ; he acknowledged himself tOt 
be equally under restraint and limitation ; and he 
engaged to preserve the immunities of the church) 

his invauon of England, has the following passage : AttttU$. 
guantum ex ditume tfiwn Galtiarum vuf cUSfferetur argefi" 
turn atfue aurum : Chart . mett^H alnmdantat multijiiiciter 
GalUa» terrailla [yingUa] vmcit, Ge^t, GuL Conquer, p. S 10;» 
15. LL. Anglo-Saxon, ap. Wilklns, p. 74^* 
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* - • 

•nd to act according to the laws» The victoty he 
obtained at Hastings was over the person of Harold^ 
and not over the rights of the nation * • . 

16. The Confessor d^itiag without issue, the competitors 
for the crown were Edg^ Atheling, Harold, tod duke 
William. The first had not capacity to sway the sceptre ; 
4Uid the succession of kinj^s was not yet directed by very 
regular manms. Harold was a subject, and in possession 
of no legal clsum. William was related to Edward, and 
urged the destination of that prince to succeed him. On 
these grounds he invaded England ; and by opposing Har- 
old> he meant to secure what was his right of succession. 
His victory accordingly gave him the capacity of a succes- 
sor, and not of a conqueror. That the quarrel was persona! 
with Harold may be eVen conceived from the circumstance 
tint dul&e WiWiam offered to decide their dispute by single 
combat. Haley hUt. x>fth^ common lav>j c. 5. Cook^ argu* 
tnent, dHttnorm. 

Widlt regard to William's right of succession, the best 
account appevs to be that whidi is feund in ' Ingulphusi 
Wiltiam of Poictier% William Gemetensis, and Ordericus 
Vkalis, who were all' of them his cotemporaries. These 
authors inform us, that king Edward sent Harold into 
Normandy to assure itdke WHfiam of lib having destined 
Mm i6 be his successor to the crown of England ; a desd- 
nai^'wMdh he had before observed to him by Robert 
^ichbidiop ofCanterbury ; and which appears to have 
been made 'with t&e consent of the nadonal council. And 
of this Illation there remains a very curious and decisive 
cohfirmatkm.' It is a tapestry feund at Bayeiix, and sup- 
posed to be the work of Matifda the Wife of duke William% 
and 6f the ladies of her court, in which Harold is repre- 
sented oh his embassy.' See o descnjitionof this taftcatry by 
^^kart LethicuiBfr^ EBq^dfi, Du Carrel^i Anglo^MrtMan and' 
qidties. It is surpriinng, w;hen th6se paniculars afe con- 
sid£red> that Mr. Hume should have giVen his sasfction to 
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His accession, at the same time, it will be allotted) 
was a source of inquietude and confusion, Domin- 
ion is ever consequent on property ; and the forfeited 
estates of the nobility and the Inded prbprietors who 
had assisted Harold, or who had afterwards joined 
in insurrections, having been bestowed by him or 
his officers ; and the high rank of many of tihiese re* 
quiring very ample retributions, a great proportion 
of territory was necessarily vested in the hands of a . 
few. Nor was it favorable to the spirit of democ* 
racy, that the donations of William were governed 
by the more extended notions of the feudal Uw* 

This polity, which was common to the northern 
tribes, had not been unknown to our Saxon ances* 
tors ; but, though they were familiar with grants, 
i^hich were precarious, or which endured for a term 

the opinion that William's right was entirely by War, and 
that he should have conceited that those who refuse to 
this prince the title Qf Confunor^ - sh6uld rest flolely of 
chiefly on the pretence that the word conqueror is in dd 
books and i^cprds fppUedto such as piakc an acquisitiicm 
of territory l^y any meanp. HUt. qfJEng.^cl. I. p. 300. 
It is. true, th^jt Sir Henry Spebnan, imd jsther antiquaries 
have shown, that congucafus and eoitqvmtio were in the age^. 
of duke William syQo^jrmous with acqumtio ; but it is no 
less true, that the authors who refuse to duke WiJGam the 
title qf Conqueror, rest on ijouch superior evidence. It is 
not "vrith pleasure that I differ from this great authority ; 
but, no man has a tide to inqjiire who will ^not think for 
himself ; ai^d the most perfect productions of human wit 
hare their errors and their blemishes. 
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of years, or during the life of the feudatorj-, tKcy had 
seen few examples of the perpetuity of tht fief.*.« 
They had not been accustomed to the last step o£ 
the feudal progress ; but a tendency to its establish* 
men! was observable among them ; and, if the inva- 
sion of William had never taken place, the institu- 
tions of this law had yet arrived at their highest 
point. He only hastened what the course of time 
was about to produce by slow degrees : It was a re- 
sult of his administration, that, before the end of the 
reign of Henry II. fiefs, in their more enlarged con- 
dition, had spread themselves over England *^. 

TKis plan of political law, which had been propi- 
tious to liberty and conquest in its rise, was prejudi- 
cial to both in its decline ; and the same institutions, 
which in one situation, conducted to greatness, led 
the way in another to confusion and anarchy ' *•••• 
The advantages which distinguished their earlier 
state, wete unknown when they had obtained the ul- 
^mate step of their progress* When fiefs had be- 
come hereditary, the association o^ the chief and die 
retainer, or the lord and his vassal, had no longer for 
its support, any other tie than that of land ^* : and^ 
if the possessor of a fief was less attached to his fol- 

17. See farther, an Historical t)issertation concerning 
6ie antiqnitf of the English constitudon. Part 2. 
IS. Ibid. 
19. Ibid. 
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lowersyhe if as less dependent on, and less connected 
irith his prince. The system had lost the circuni- 
stances, which formerly had fitted it so admirably for 
war ; and the few regulations it included with re- 
gard to peace and domestic policy, were rathej cal- 
culated for the narrow circle of a nascent communi- 
ty, than for the complicated fabric of an extensive 
empire. 

The exorbitajit grants, which it was necessary that 
duke William should make, the full establishment of 
the perpetuity of the fief, and the consequent invest- 
ment of offices of rank and of dignity in particular 
families, introduced all the disorders of aristocracy. 
, The most princely dominion was in general claimed 
and exercised by the great s <^. They assumed the 
right of declaring war against each other of their 
private authority ; they coined money ; and they af- 
fected to exert without sippeal every species of jurisp* 
diction. But while they disputed in the field the 
pri^e,of military glory, or vied in displays of mag* 

^90i It ik a Very cnrio«| &ct, that even some of the An- 
glor^ipiXnoMes had all the prerogatives oCearb-palatine. 
V <Alfrd^ we are told, put to death one of his judges for hav* 
ing passed sentence on a male&ctor for an offence which 
hi(AH)eQn' combiitted toher^' the king's writ did not fidst, 
Murroire de Justicea* c. 5. And in Selden we meet with 
earls who had entirely the civil and criminal jurisdiction 
in their own territories. Tit, Hon, part 2. p. |L If tjiere. 
were no other proofs than theset they would be suffii^etft 
to evince the reality of fiefii among the Anglo-Saxoi;b3»r 
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id/icence and grandeur, their tenants and vasssd* 
were oppressed to supply their necessities j and, a* 
midst the unbounded rapine and licentiousness 
which arose, no legal protection was afforded to indi- 
viduals *K There was no safety for the helpless 
but in associations with, the powerful ; and to these 
thejr paid attention and service. The tribunals of 
justice became corrupted ; and decisions were pub* 
licly bought fi^m die judges. New sources of op- 
pression were thought of ; and none were infamous 
^noiig^ to be rejected. The feudal casualties were 
exacted with the most rigorous severity ; and, while 
Ae iingdom appeared to be divided itito a thousand 
principalities, the people were neariy debased into a 
state of servility. 

On a superficial view, one would be apt to imag-> 
ine, that, in regard to competition, the nobles of 
those times were considerably an overmatch for the 
prince. But Barons, whose chief recommendations 
were Utit military virtues, who were haughty and 
independent, and often inflamed against each other 
with the fiercest animosity, could not always act in a 
body, or\iy fixed and determined maxims. It was 
not so with the sorereign : The master of operations, 

. ^i« Mad^x, bist. of Excheq. Eram in AngUa guo^ 
4mmmQdoySK^% an old writer concenung the age of Ste* 
phen, tot rege9 velfiotim tyrannic guot doming CastcJionmi. 
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which depended, on himself, he could speculate in sU 
lencC) and watch the opportunities of action. Th^ 
advantages he derived from his situation were pow«' 
erful. Not to mention his prerogatives and his rey« 
enue ; the returns of feudal service reminded tl^e 
nobility of their subjection to himj and the inferior . 
orders of men, regarding these as their inimediate* 
oppressors, looked up to him as to their guardian^ 

Amidst the lawless confusion introduced by- the ' 
struggles between regal and aristocratical dominion, 
the constitutional j-ights of the Commons seem to 
have received a temporary interruptipn, and to have 
been insulted with a temporary disregard. Tlieir« 
assembling in parliament grew to be lesg frequent and 
less effectual ; and for a season, perhaps^ Was alto- 
gether siispended. But notwithstanding the diaor* 
der occasioned by these struggles^ they were in time 
productive pf effects wluch wer/e beneficial to the 
people* For if the charter, confirming their anc/^nt 
liberties, which was granted by Henry I. renewed by. 
Stephen,.and continued by Henry ll» had remained 
without a due and proper force ; the. confederacy of 
the barons produced under king John ^nd Henry II J* 
the revival and the exercise pf thp i^o^ important 
privileges. The magna gharta brought back, in 
some measure, the golden tiinea of the Confessor*..* 
It appeared to the barons, that they could not expect 
the assistance of the people, if, in treating with Johp>* 
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diey should only act for their own emolument ; they 
were therefore careful that stipulations should be 
made in favour of general liberty* The people 
were considered as parties to transactions which 
most intimately concerned them* The feudal rig- 
ours were abated ; and the privileges, claimed hy 
the more dignified possessors of fiefs, were commup 
nicated to inferior vassals* The cities and boroughs 
received a confirmation of their ancient immunities 
and customs ''• Provisions were made for a prop* 
er execution of justice ; and in the restraints affixed 
to the power of the king and the nobility, the people 
found protection and security* 

The sovereign, no less thani the nobles, was an 
enemy to puUic liberty ; and yet both contributed to 
establish it* Stephen gave the example of a prac* 
tice, which as it served to enfeeble the aristocracy, 
was not forgotten by his successors* In the event 
of th^ reversion to the crown of a great barony, he 
gave it away in different divisions ; and the tenants 
in capite produced in this manner, threw naturally 
their influence into the scale of the commons* The 
partitions, also, which the extravagance of the nobili- 

22. Cruttaa London, habcat omnea ai^tiquas libertatks 
et LiBERAS CONSUETUDINES 8UAS tcM ficT terras quamfier 
aquaa, Pr^terea volumuB et conaedimua quod omnes alias 
civiTATES et BURoi et TiLLAE et poRTus habeont omnes 

Z.IBSRTATES, et LIBERAS COVSUETUDINES SUAS. Magna 

chmrtu afi, Black$tone^ Law Tracts^ vol 3. p. 21. 

s 
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ty, and the failure of male-heirs, introduced into 
great estates, contributed to restore the dei»ocr»cy. 
It was a result, likewise, of the madness of the Cru* 
sades, that many adventurers to the e%st return^ 
with more cultivated manners, and more improved 
n<llions of order and liberty ; and the romantic glory 
of acquiring a renown there, h^d induced mmy po« 
tent barons to dispose gf their posse3$i<MiB« The 
boroughs hastened to recover the shock, which they 
had received during the violent administraticms of 
William and of Rufus' ^; and, if charters of corpora- 
tion and community were grwted seldom during ^. 
reigns of Henry I. and of Stej^en, tbey W/ere fre* 
quent under Henry IX. Richard I* king John, and 
Henry JIJ. During the sovereignty, ^Q^ox^v^y^ 
ofthel^st, and during that 9f£dw^dL jfebe aiQqui-^ 
sitions secured by the Commons appeared so c^sid- 
erable, that their assembling in parUaiaent became ^ 
matter of greater regularity, and they rose to their 
ancient importance from the disorder i^tp ^hich 

they had^been thrown during s^g^tated an^ t\^i>ul^9l; 

« 

times. 

' 23. They had suffered considerably, even from the 
time of the Confessor to that of Domesday-book* Au- 
thors ought therefore to be cautious in reasoniag back 
fnmi that monument to the Saxon period. It is a pity^ 
that the survey of the kingdom taken by Alfred did iiot 
yet remain. The comparison of it with that of WiUiam 
would lead to very curious discoveries. 
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The 49di year of Henry III. and the 23d year of 
Edirard L which so many writers consider as the 
dates of die establishment of the Commons, were, of 
conseqwiice^ nothing more than memorable epochs 
in their history **. 

24. The first summons of knights extant on record is 
supposed to be in the 49th of Henry IIL But this, though 
It were true, does not prove that knights were not known 
till that time. The writ does not say so ; nor can it be 
gathered from it, that kfdghta of the afdre were then newly 
estaiUifihed. If there remained, indeed, an uniform series 
of records from the earliest times, in which there was no 
mention of knights till the age of Henry HI. there might 
thence arise a strong arg^ument against their antiquity.... 
But this is not the case ; and it happens, that in the 15th 
year ofkin^ John, there is a writ to the sheriff to summon 
wovvi knights of t/i€ county ; 15. Jo. Rs, rot, clans, fit, 2. 
m. 7. dorso. 4 discretos ndlites^ de comitatu auoy ad logutn^ 
dum nobiscvm. There is also similar evidence, that in the 
32d and 42d years of Henry IH. knights made their ap- 
pearance in parliament. fVhitelockej JVbtcSy vol.1. 438. 
vol.2. 120. In the close roll, also, of the 38th year of 
Henry III.^ there is extant a writ of summons directed to 
the sheriffs of Bedfordshire and Buckinghamshire, requir* 
ing TWO knighti to be sent for each of these counties.... 
Lyttelton^ Hist, Henry IL notes to the 2d bookj p. 70, 79.... 
In ancient times, it was usual to summon sometimes 
i^ua kfUghtSj sometimes TnasB, somedmes two, and 
even somedmes onk knight. But from the reign of Ed- 
Ward III. k has been the constuit practice for the sheriff 
to return n^ti^^ knights for each county. HTutelockcy voL !• 
4^39. 

The first summons directed to the sheriff foi» the elecr 
tion of citizens and burgesses, is supposed to be in the 23d 
ofEdlralvd]. But in the siirtli }iear <tf king John» says 
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Under Edward I* the constitution receired a sta- 
bility to which it was no less indebted to his military 
than his civil capacity. The wara and expeditions 
in which he engaged, involved him in immense ex* 

Whitelocke, there is extant on record a writ to the sheriff, 
which mentions, ** Bishops, earls, barons, and aU ourfdth" 
^^fidtieofilein England ; by whose assent, lawes were then 
"made." 6. Jo, regUj rot, claua. m, 3. dora, et rot, fiat, m, 2. 
Aaacnau archiefiis, Istc. et omnium Jidelium noatrorum An^ 
gUa, Mtea on the king's vnity vol. 2. p. 120. An ordi- 
nance in this year of king John, directed to ail the sherifi 
in England, is mentioned from the records by Sir Robert 
Cotton, and has these words : Prorviaum eat assensu Jir^ 
chiefiiacofiorum^ comitum^ baronum^ et omnium fidelium 
NOSTRoauM Akglijk. Cotton, fioath, p. 15. 

In the conventio inter regem Johannem et baronea the peo- 
ple are stated as parties ; a circumstance which would not 
have happened if they had not been represented. Hac eat 
conventio facta inter dominum Johannem regem Anglic ex 
una fiartcy et Robertumjilium Walteri MareacaUumy ^. et 
LiBERos HOMINES TOTius REGNi cx altera ficrtc , Black* 
stone's edition of the charters, ap. Law Tracts, vol. 3. p. 
39, 40. And what confirms this notion is, th^t we find 
the mayor of London a^d the conatable of Cheater in the list 
of those who were chosen conservators of the public libei^ 
ties in consequence of the great charter. Other proofs^ 
likewise, of the antiquity of the commons are to be found 
in the great charters. See Lytdeton, Hist. Henry II. 
Notes to the 2d book, p. 71. 

It is also worthy of notice, that the 25th of Edward I. 
which confirms the great charter, observes that it was made 
by the common aaaent of all the realm : And the 15tk of 
Edward III. observes, that it was made fiar le royy aea fitersy 
et la communalte de la terre. 
Nor must it be omitted^ that the 5th of Richard II. ha)i 
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pence ; and calling for supplies, rendered him par- 
ticularly attentive to the people. The feudal force 
of jthe kingdonit jcould not be employed by him with 
eficacy. In jt^e define of the gothic system, the 
nobles were not sufficiently in subjection to the prince ; 

this remarkable passage ; The king doth vnll and command^ 
and it is asaented in the fiarUamentj by the fire!ate9j lord* and 
COMMONS) that all and singtUar fiersons and commonalties^ 
which from henceforth shall have the summons <(f the fiarUa" 
mentf shall coyne/rom henceforth to the parliaments in the 
manner as they are bound to do^ and have been accustomed 
vfithin the realm of England or old times. »4nd if any 
person of the same realm^ which from henceforth shall have 
the said summons (be he archbishop^ bishop^ abbot^ prior^ 
dukcy early barmtj banneret^ kniout (f the shircj ciTiZEur' 
qfcityj BURGESS ofborough^ or other singular person^ or 
commoncUtyJ do absent himself and come not at the said 
summons (except he may reasonably and honestly excuse 
himself to our lord the king) he shall be amerced^ and other^ 
ttdse punishedy according as or old timks hath been used 
to be done within the said realm in the said case. And if 
any sheriff ofthe realm be from henceforth negligent in making 
his returns of writs of the parliament ; or that he leave out 
of the said returns hTHY cities or borough which bk 

BOUND AND or old TIME WERE WONT TO COMB TO THE 

PARLIAMENT) he shall be amercedy or otherwise punished in 
the manner as was accustomed to be done in the said case in 
times past. Stat. 2. cap. 4. 

The expression ^< of old time/' so often used here, must 
dot:d>tle8s carry us fEirther back than the 23d of Edward I. 
OT even the 49th of Henry III. The space of two or even 
three reigns does not make a period of antiquity. We do 
not say that the accession of George I. was in ancient times. 

I know well) that the expresdons commonalty^ communis 
tas regfd^ baronagkan Anglia^ magnates^ nobHesy proceres^ 
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and ttieir service was liitnted ta a nartow peri> 
od.^ In the I'eign, indeed^ of Httty Ih a f€tmm* 
ly payment had been subdtitii«ed hi the place of the 
personal attendance o{ the ikilittty r^^ ; and Ae 
custom had prevailed of hiring soldieF« of fortune* 
But, anudst the prevalence of private and mercenary 

i^c, have been considered as solely applicable to baroni 
and tenants in caftite. But one must beware of giving^ 
credit to this opinion. The great charter of king John 
bears to have been made fier regem^ barones et Hberos hond'- 
nes totina regm ; a certain proof that it was not made by 
tlie king and barons only ; yet Henry III. speaking of thi* 
parliament, calls it baronagium AngHa. The magnates and 
firoceres are said to have made the statute of Mortmain ; 
but it is well known, that the parliament which gave au- 
thority to this act, consisted of king, lords and Commorf. 
In the 35th year of Edward I. the expression cmot conntibu9y 
barombtisj firoceribusynobt&btis^ac commumtatibusj evident!^ 
refers to knights, citizens and bu1i6Ess1:s( : And in the 
14th of Edward III. commonalty and Commons are used as 
synonymous. Sefe farther, Whitelockey vol. 2. c. 3 1 . CokCy 
%d Inst, 583. Petyt^ Rights of the Commons, Atkyns^ oti 
the fionver and jurisdiction ofthefiarEament, 

Mr. Hume, I am sensible, strenuously asserts the late 
origin of the Commons ; and onfe Would almost itiiagificf, 
that his history of England had been written to prote it. 
His reasonings, however, on constitutiohal points, do not 
a|^ar to me to be always decisive ; and it is with pain 1 
observe the respect which this gre&.t mln has paid to the 
opinions of Ur. Brady ; a writet who is knowh to Have 
idtsgraced excellent talents, by pleading the can^ of ^ 
fiiction,and giving a varnish to tyranny. 

The brevity which was necessary to this tract, has per- 
mitted me rather to hint at, than ..to- treat of the an- 
tiquity Of the Coirtmons. In a work which I hope oiitf day 
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Views, the generous principles which had given solid- 
ity to the feudal fabric " having totally decayed^ 
and the holding by a military tenure having ceaiKd 
to be considered as an honour ; vassak thought of 
icluding the duties to wMch they were bound by their 
possessions, and granting them away in fictitious con- 
Ir^yances, received them back under the burden of 
elusory or civil donations. It even grew to be ususd 
among tenants to refuse the pecuniary payments, or 
the 9cutage9 to which they were liable : They de« 
nied the number of their fees ; they alledged that the 
charge demanded of them was not justified by their 
charters ; and, while the prince was ready to march 
against an enemy, it was not convenient to look into 
records and registers. The sovereign, deprived of 
Ims service, and defrauded of has revenue, and under 
die necessity of levying a military force, had no re- 
source «o secure or abundant as the generosky of 
the peoide**. ' 



tp lay before the public, I shall have an opportunity of 
tering into It at greater length. 

25. Hist. Dissert, concerning the foitiq. of the Engfish 
^constitut. part. 2. 

516. Madoxj Mst. of the Excheg^ Bar. AngL The grMi|> 
ing of supplies to the sovereign, naturally suggested to the 
people the petitaoning fiir redress when under the pressure 
^of foiy grijevance ; and the crown, where it expected muctv 
woi^d not aa^raUy eicercise a rigorous severity. 

The term petitioner* indeed, has, by some authors, been 
c^nsidared as rfpvoai^h^l to the Gomjnon« J but howape- 
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The admirable improvements with which Edward 
enriched the laws, and facilitated the preservation of 
domestic peace and order, contributed also with the 
greatest efficacy- to advance and secure the liberties of 
England. He established the limits of the differ- 
ent courts ; he gave a check to the insolence and en- 
croachments of the clergy ; he abrogated all incon- 
venient and dangerous usages ; and the great char- 
ter, and the charter of the forest, received from him 
the most ample settlement *^. The sagacity of his 

tition, as the spring of a law, could have tneanness in it, is 
inconceivable. Even in the free age of Charlemagne, this 
mode of application was employed. Baluz. cafdt. reg. 
Franc, torn. 1. The behaving with reverence to the sove- 
reign is very different from acting with servility. And as 
to the petidoning against grievances, it is to be remem- 
bered, that respectful requisidons of ancient and constitu- 
tional privileges, which had suffered invasion, are not to 
be considered as mean solicitations for acts of favour. 

27. Conf. Cart, an, 25. Ed, I, It is singular, that even 
after the times of Edward I. some writers will not allow 
that the Commons were any essendal branch of th^ legis- 
lature ; yet the writ of summons expresses in strong terms 
their right pf assent : Ad audiendum et faciendum et con" 
•etuiendum; and a muldtude of examples maybe produced 
of their actually consulting and determining about peace 
and war, and other important matters of state. 

There is evidence that Edward I. called a parliament, 
and consulted with the Lords and Comnums about the con- 
quest of Wales, and that on receiving information that the 
French king intended to invade some of his dominions in 
France, he summoned a parliament ad tractand, ordinandi 
etjadend, cum firalatUy firacerHmt et aUi* inco&e regni qtd- 
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precautions and policy procured to hin» most deserv- 
edly the name of the English yustinian ; and it may 

biflihety hujusmodi pcriculU et excogi(aff$ maU* $it objurand. . 
Inserting in the writ these memorable words, Lex. juBtisn- 
xnuy pravlda drcunu/iecizone stahilita : Quod omnes TiUi- 

OIT9 AB OMNIBUS APPROBSTUR. 

Edward II. consulted with his people in his first . year , 
pro 9olemmtate afifmsalium et coronaiibni^ ; and in his sixth ^ 
year he consulted them, aufier diversia negotiis atatum regni 
et ex/ieditioncm guebrae Scotiae sfiecialiter tafigentibua*, 

Edward III. summoned the peers and Commons in his 
first year to consult themy Whether they would resolve on 
peace ar war with the Scottish king* In his sixth year, 
he assembled the lords and Commona^ and required their 
advice, Whether Vve should undertake an expedition to the 
Holy Land. The lords and Comniona consulted accord- 
ingly ; and while they s^plauded his religious and princely 
forwardness to the holy enterprise, advised a delay of it 
for that season. In his thirteenth yeari the parliament ^•' 
stTviAQ^ aviaamento firi^latorum^ flroctrunu necnon cohmu- 
nitatis to advise de exfiediti(me ouerrae in fiartibuM 
tranamarinia j and ordinances were made for provision 
of ships, arraying of n^en for the marches, and defence of 
the isle of Jersey. In his fortieth year, the Pope demand- 
ing the tribute of king John, the parliament assembled* 
where, after consultation apart, the prelates, lords and 
Commona advised the refusal of it, although it be by the dint 
qfthe avford, 

Richard II. in the first year of his reign, advised vfitK , 

* In his history of this prince, Mr. Home hat the fbt 
lowing very strange wsettion : ^ The Cohmtons, though 
now an esUtein parliament, were yet of so little conside- 
ration, fhat 'their a»atnt ^va» never demanded.^* Vol. 3. 
p. 139. 
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be meatioiied as a convincing proofs both of his gttt* 
ius and of hia having studied the welfare of his peo* 

the peers and CommoiUy How he should best resist his 
enemies ? In the second year, he consulted his people 
how to withstand the Scots ; who had combined against 
him with Prance. ■ In the sixth year, he consulted the 
parliament about the defence of the borders ;^ his posses- 
sions beyond " sea, Ireland and Gascoyncj his subjects in , 
Portugaiy and safe keeping of the seas ; and whether he 
should proceed by treaty or alliance, or the duke of Lan« 
caster by force ? The lord's approved the duke^s inten- 
tion for Portugal ; and the Commons advised, that Thom- . 
as bishop of Norwich, having the Pope^s croicerisj should 
invade France. In his fourteenth year, this prince advi^ 
sed with the Lords and Commons tor the war with Scot- 
land, and would not, without their coi^sels, conclude a fi- 
nal peace with France. And the year, ensuing the Com- 
mons interested the king to use modfe^a^on in. the law of 
provisions, and proposed that tpe. duke of Aqu^taine 
should be employed to negotiate the peace with France* 

With regard to the power of the Commons as to judica' 
turej in the times of which we speak, there are not want- 
ing decisive proofs. In the reign of Ed)vard II. the peers, 
and Commons gave consent and judgment to the revocation 
aiid reversetoent of the sentence of banishment of the two 
Sj^encers*. , In the first year of Edward III. when Bliza- 
beth the widow of Sir John de Burgo complained in par- 
liament, that Hugh Spencer the younger, Robert Baldock 
and William Cliffe his instruments, had by duress fQrce4 
her to make a wilting to the king, in consequence of which 

*inbe share, the CbKnmoTM had in tint act, Sir^ Ikobert Cot- 
ton authenUcatesiirbm the parliuiiestt rolls : Cmtonipost^ 
humofp. 348. Yet Mr. Hume, in tiw inoiit positiTe temist 
denies tUat the Commom had lUijr conccffn ia> it. VoK 2. 
p. 140. 
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pic, ^t, to the form into which he modelled the com* 
mon law, at to the admiiUAtnition of common justice, 

she was despoiled of her inheritance, sentence was given 
for her by the prelates, lords and CommwM. In the 4th 
3^ear of Edward III. it sippears by a letter to the pope, that 
to the sentence given against tlie earl of Kent, the Commott* 
were parties as well as the peers ; for the king directed 
their proceedings in these words : ComitUnu^ tnagntaibut^ 
bartmibuM^ et aUia de communitate dicti regni ad fiarlia^ 
mentum illud eongregath injunjcimuay ut su/icr his dUctrnf' 
rent et judicarent guod rationi rt justicia convndret » 
When in the first year of Richard II. William Weston 
and John Jennings were arraigned in parliament for sur- 
rendering certain forts to the king ; the CommoriB were 
parties to the sentence against them, as appears from a 
writing annexed to the record. In the first year of Hen- 
ry IV. although the Commons refer by protestation, the 
pronouncing the sentence of deposition against King Rich- 
ard II. to the lords, yet they were equally interested in it, 
as is evident from the record ; for there were made proc- 
tors or commissioners for the whole parliament, one bish- 
op^ one earl, one abbot, one baronet, and two knights. 
^ And to infer, says a learned and accurate author*, that 
^ because the ku^ pronounced the sentence, the point of 
^ judgment should be only theirs, wbre as absurd as to 
<< conclude that no authority was left in any other commis- 
" sioner of oytr and terminer than in the person of that man 
<< solely that speaketh the sentence." In the second yeaiv 
of Henry V. the petition of the Commons imported no les4 
than a b.ight/o act and assent to all things in ftartiament ^^ 
and the king allowed that they possessed this right. 

These examples of the importance of the people are 
striking ; and they are supported by the authority oftho 
parliament-rolls, or by records above exception. The curi- 
ous reader may see them, and other proofe to the same, 
purpose, in the posthumous pieces of Sir Robert Cottonu 

* Sir Robert Cqtton. 
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the wisdom of sacceeding times h&s tiot been able to 
add any considerable improvements'^* 

The crown of Edward I. butnothis talents, descen- 
ded to Edward IL The indolence, howevet, and 
the incapacity of the last prince, joined to his ab- 
surd passion for favorites, though they rendered his 
reig^ tumultuous and unhappy, were no less favora- 
able to the dignity of parliament, and the power of 
the people, than the excellent administration of Ed- 
ward III. and the necessities to which he was sub- 
jected by his ambition and his prowess. A weak 
prince may lose the prerogatives transmitted to 

him ; but will never be the founder of a despotism. 
A high spirited monarch, dependent for resources 
on his people, may carry destruction and ruin into 
the coimtry of an enemy, but will not easily be indu- 
ceii to attack the liberty and the prosperity of his 
own kingdom. 

The sons of Edward IIL had contributed, while he 
Kved, to his grandeur, and that of the nation ; but no 
sooner was he laid in his grave, than they excited 

28. Hale J hist, of the com. lawj c. 7'. It has been some-* 
times Insisted upon, that much improvement was brought 
to England by the canon and civil laws. I cannot, howev- 
er, but imagine, that these laws h^ve, on the whole, been 
rather attended with disadvantage. For tyrannical maxims 
do not suit a limited government. They may have assist- 
ed, iiidecd, the invention, and extended the views of some 
lawyers ; but they have filled the heads of more with illib- 
erall 'prejudices. ' 
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commotions. The ambition of their posterity waa 
still more pestilent and fatal. The wars between the 
Houses of York and Lancaster deluged England 
with blood. The passions of men were driven into 
rage and phrenzy ; and in the massacres, father than / 
the battles that ensued, conquest or death seemed 
the ohly alternative. Butw^hile we turn with sorrow 
from this bloody period of our story, our sympathy 
is softened by the recollection, that the contending 
princes brought accessions to liberty, by adding to 
the weight of the Commons. The favor and coun- 
tenance of the people were anxiously solicited by both 
factions : and their influence failed not to grow, 
while the means of extending it were offered, and 
while they were courted to sieze them *•. 

The nation, when satiated with the calamities of 
civil war, thought of uniting the claims of the two 
hostile families. Henry VII. the heir of the House 
of Lancaster, was married to Elizabeth, the heiress 
<i{ the House of York. This prince, affected to be 
profound, and he has obtained that character. But 
the condition of Europe at the time in which he liv- 
ed, and the situation in which he foimd himself, 

29. The reader who is desirous of seeing proofs of the 
conuderation of the people during the wars between the 
Houses of York and Lancaster, may consult Cotton's a- 
bridgmcnt of the records ; and Bacon on the laws and gov- 
ernment of England. Part II. 
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pointed out to him his strain of conduct* He waft 
more mysterious than wise ; more prudent than en^ 
terprizing ; and more a slave to avarke than ambi- 
tion,. Without having intended it, he placed the 
grandeur of the Commons on the most solid founda**^ 
tion» In the liberty which he granted to the nobility 
of breaking their entails, he saw only the degr^da«^ 
tion of that order. The civil wars had involved 
tRenft in great expence ; and the growing coxnmerce 
and refinement of the times, exposed them to $till 
greater. Tlieir princely possessions flowed front 
them to give dignity to the people^**. 

Henry VIII. had no certain character, and wa» 
actuated by no fixed and determined maxims* He 
had not the ability to form, nor the firmness to put 
into execution a deliberate scheme to overturn the 
liberties, of hi» country. With less capacity than his 

30. In the year 1546, there were 136 boroughs that return* 
ed mem)>ers to parliament ; and the greatest number of these 
^ere wealthy and populous. Brown JViUiay notit, fiarUam^ 
▼ol. I. In the reign of Edward VI. 23 new boroughs were 
summoned to send burgesses to parliament. Philip and 
Mary added 13 more, Elizabeth 30, James tlae 2 universi* 
ties and 12 boroughs, Cha. I. 8 boroughs, and Cha. II. the 
county of Duritam and 2 boroughs. ^%« an temfioral Sberty, 
Anciently the king might incorporate any town^ and enable 
it to send burgesses to parliament ; but this privilege re- 
mains not at present with the crown. If the king was now 
to venture on the creation of a parliamentary borough, it 
would rest with the house of commons wheUier they would' 
tecelye the members. 
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ancestor, his reign was more splendid ; and, with m 
more imperious temper, he had the art or the felicity 
to preserve the affection of Kis subjects* The father 
removed the piDar which supported the power of the 
nobles : The son gave a mortal blow to the influence 
i»f the clergy. In the humiliation of both, the Com- 
mons foimd a matter of triumph* The Reformation, 
&ough it interrupted the progress of literature, was 
yet highly conducive to civil liberty. The church. 
In losing an authority which it had never merited, 
an^ which it had often abused, sunk into a depend- 
enoe on governtkient. The supremacy returned to 
the sovereign to nhom it originally belonged, and 
with whom it ought tronstantly to have remained* 
The visitation of the monasteries discovered more 
thte ilie inventioRsof apious fraud ; vices and aba* 
9^8 which cannot be destribed, withbUt conYe3ring t6 
the mnid iht impresmon of whatevfit is indst wiched 
and most dishonorable : Their suppression gx^t' 
eiHe^imtgement to indusfty and to the ints ; anddie]<^ 
Wealth, diffused in a lAdusand cfatoMl^ citttilat^^ 
trough the kingdoili. 

Tift refortnation advanced under EdiHratdf Vt. tktt 
It was destined that this j^nce should only make 
lits a|)pearance on die stage of |)ublic Hfe, and giv^ 
the hope of an able administration* The sway of 
Mttty was a- pai^oxism of religious madness. Sbt 
knewiiot,th^t when the individasild of a kbgdoim 



xlviu DISCOURSE ON THE LAWS AND 

have agreed to adopt a new religion, it is the .duty 
of the sovereign to give a sanction to it. The reforuiT 
ed were about to experience whatever cruelty the ex- 
tremity of a mistaken zeal can indict. Birt the fires . 
lighted by Gardiner, Bonner, and such abonimable; 
men, brought no converts to popery. The dread of 
endangering the succession of Elizabeth preVen/ted 
the parliament from giving a check to the obsttn^fi 
malignity and the sanguinary rage of this unworthy 
q^ueen ; or, perhaps, the nation had scarcely recover*-; 
ed the astonishment into which it was thrown by the. 
atrocity of her deeds, when^ in the sixth year of her 
reign, superstition, peevishness, and the most. selfish, 
and unhappy passions, put an end to her life* ' 

Elizabeth^ who had learned wisdom from nlisfor-f 
tune, attained the summit of political glory. The 
perilous condition of affairs, on her cp^imencing ]to. 
reign, required singular moderation ajid lability, ^^nd 
she exerted them. A sagacity, almost incapable of 
mistake, directed all her operation^ ^^. England^ 
grew in commerce and advantages, while the rest; -oi 
Europe was agitated with contentions,' and deibased 
with the granny of power* Her jealousy of prerog* 

31. "As for her government, says a great authority, I 
•assure myself I shall not exceed, if I do affirm, that this 
^ pArt of the island never had 45 years of t)etter times ; 
*^ and yet not all thrcmgh the calmness of ^ season, but' 
• through the wisdom of h^r regimen." Lord Macon. 
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ative was corrected hy her attachment to the felicity 
of her people ; and the popularity with which ahe 
reigned » the fullest proof that she preserved inviola- 
ted all the barriers of liberty"* The reformation 
which the fotty of her predecessor had interrupted, 
was completed by her prudence. 

This accomplished princess was succeeded by 
James VI* of Scotland. He substituted, in the place of 
ability, die affectation of it. The English nation re- 
ceired him with marks of respect which they were 

32. << She loved not to be tied, but would be knit unto 
^ her people. Of 13 parliaments called during her reig^, 
<< not one became abortive by unkindness ; and yet not any 
^ one of them passed wkfaout subsidy granted by the peo- 
^ pJe, but one wherein none was desired. And sometimes 
^< the aid was so liberal, that she refused the one half, and 
<< thaAkedthe people for the remnant ; a courtesy that 
^ rang loud abroad, to the shame of other princes. She 
^ never altered, continued, repealed, nor explained any 
<^ law, otherwise than by act of parliament, whereof there 
^ are multitudes of examples m the statutes of her reign." 
Mtt. Bacon^ dUcourmi on the iavfs and government of Eng- 
kmdyPart 2. 

I do not mean to say that Elizabeth, and the prmces 
who preceded her, never acted against the spirk of our 
government. Her reign, and those of many of her prede- 
cessors, were doubtless stained with bold exertions of au- 
thority. But bold exertions of authority must not be inter- 
preted to infer despotism in our government. We must 
separate the personal qualities of princes, and the princi- 
ples of the constitution. The government of England, 
and the administrations of its chief magistrates, are very 
diflferdfit thiilgs.. 

G 
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not to continue long. With hig^ notions of kingly 
dignity, all his actions tended to degrade it ; and^ 
while his littleness rendered him comeniptible at 
home, he btcame an object of ridicule abroady from 
his ignorafice of foreign politics. Careless in the 
choice of his ministers, and supremely conceited of his 
own wisdom, his reign brought no glory to the crown* 

The great improvement, which, about this period, 
displayed itself in the national manners, diffused a- 
mong all ranks of men very enlarged ideas conceming^ 
the nature and principles of civil government. The 
arts had been cultivated with uncommon success. 
Discoveries had been made in the most distant re- 
g^ons of the globe. Commerce had brought great 
accessions of wealth. The balance of property had 
turned with no equivocal direction to the side of the 
people. 

It was not an age for fastidious and tyrannical max- 
ims. The Commons knew all their strength, and 
were determined to employ it. The prince endeav- 
ored in vain to impress them with his exorbitant no- 
tions of regal authority. Every complaint and griev- 
ance of the subject were inquired into ; every suspi- 
cious and inclement act of prerogative was opposed. 
The doctrines of the divine right of kings, and of 
passive obedience, were now first heard of, and 
alarmed and astonished the nation. Pretensions to 
power, destructive of the natural and inherent privi* 
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leges of humamity, and inconsistent with every prin- 
ciple of common sense, were asserted from the pulpit, 
were claimed by the sovereign. The extravagance 
-of James awakened the thunder which was to burst 
on the head of his successor. 

Charles I. had imbibed the same lofty conceptions 
of kioHkr power ; and his character was marked by 
the same incapacity for real business. His situation 
required insinuation and address ; but he affected 
the utmost statelmess of demeanor. He disgusted 
tHe Commons ; he insulted the people. To the ex- 
^ercise of his authority, he fancied there was no limi- 
tation. Inflamed with opposition, he presumed to 
attack whatever was most sacred, and most valuable 
among men. The imprudence of Buckingham had 
not softened his obstinacy : His queen was indiscreet, 
and he confided in her. The violent councils of 
Strafford precipitated his own and the ruin of his 
master. The religious foppery of Laud completed 
what the incapacity of James had begun : It was the 
cement of union between the friends of liberty and 
' the sect of the puritans. The people beheld with a 
fixed and general indignation the insult and the vio* 
lence which were offered to the majesty of their laws^ 
andto their constitution. The flames of civil dis* 
cord were kindled* England was torn during six 
years with political and religious fury. The unfor« 
tunate Charleif atoned at length by his death the dia«- 



Ill DISCOURSE ON THE LAWS AND 

orders he had occasioned* The delegateis of the 
people pronounced him guilty of misgovemmeBt and 
breach of trust. *^ The pomp, says an eloquent his^^- 
^^ torian, the digfiity, the ceremony of this transac- 
*' tion, corresponded to the greatest conception that 
is suggested in the whole annals of human kind'^*'* 
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33. Humty HUt. of EngUmd^ vol. 5, p. 462. This histo- 
rian, the most accomplished, perhaps, who has written in 
modem times, has attempted to vindicate both James and 
Charles ; but he ha$ done notlting more than to produce 
evidence to show, that in some respects they acted from 
precedents of adminisljration in former princes ; and this, 
if taken even in the fullest extent, is Insufficient to justify 
them. Charles, however, it wUl l^ allowed, exceeded every 
violation of liberty, of T|»^hich there had been any example ; 
and when he had consented to reduce the exorbitancy of 
the regal power, his conduct created a suspicion of his sin- 
cerity. But on the supposition that h^ did npt advance 
l^s authority beyond the practice of £ormer times, he is not 
therefore to be vindicated. It is no exculpation of a crime 
in one individual, that it has been committed by others, 
fhe advantages of a h^t govemme^ belo|iged to the peo- 
ple of England ; and they were ^he proper judges when 
to enforce their privileges against an invader. They 
might pardon in one sovereign what th^y would punish in / 
ajQother. They might overlook in Elizabeth what they 
did not ivish to excuse in Charles. The doctrine of resist- 
ance is delicate. In a free constitution, like that of which 
we speak, tke piance a»d the people willoft^ MiaCosiitu- 
ivti<»^s w^ere they seem to encroach, or actually do so, on 
the rights of one another. Bi^t it is never on slight grounds 
that the people will be prevailed upon to take arms against 
^leir chkCmagismbe. A^r all, Ind Etighfid bean an 

^iffli^^J^W^^.fy^ W9^ «»4^st that it 
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CtovKWiij tke imnMdiate csase of die deadi of 
Ckavlet^aad of those drcmnstaaccs of censure which 
aceompmied it, aotimished ftt the height, to which, 
kn the coMne of the civil wan, hia ambition had car* 
Tied hm, was iatduced to aspire still higher. Hia 
^niua vaa 9^eat, hia fbaCune grater. On the abo* 
lition of monarchf , he introduced into England a 
military de^iotism, under the appellation of a com- 
anoo-weajth^'*. From an inferior rank, he had risen 
gr^idiiaUy to dtre^ the affiurs of a powerful nation. 
Though irPQgular in his politics, the vigour of his con« 
duct brought signal ^oty to his councils and his 
arms. But the fabric he had built was ill*contrived 
a^d iJl-cemented ; its parts were disproportioned ; 
and it rested on no solid foundation. It began to 
totter during hta own life. His son Richard had 
none of the talents of an usurper. The minds of 
the people united in an anxious wish for the re-es- 
tablishment of the ancient constitution ; and general 
Monke acquired the honor of the peerage, and the 
f^xne of uACominon political sagacity, for forwarding 
asa event which it was impossible to prevent. 

* 

should remsdn in that situation ? There are rights which 
it is impossifaile that men can either lose or forfeit. No 
authority and no precedent, no usage and no law, can give 
a sanction to tyraiyiy. 

34. Lord Clarendon applies to him, with great propri- 
e#fv "what was said of Cinna) au$um ««m, pttf nemo auderet 
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Charles !!• never forgave the people of England 
for the misfintunes he himsdf had sufferedy Mor for 
those of his House. This monarch had quickness 
of parts, but possessed not that discernment which 
tecs into the future. He entered without reflection 
into schemes and projects, and renounced them with 
the same precipitation. Though an enemy to the 
constitution of his country, and though in the inter- 
• est of France, he was not able to produce any lasting 
disadvantage to the kingdom* His reign, though 
tumultuous, was not \m£atT0urable to liberty. The 
total abolition of the military tenures and their ap- 
pendages, which had place during his sovereignty, 
was a most important acquisition to the people : It 
relieved their estates from every source of legal op- 
pression* The haktas corpus act,^ which was some 
years posterior to it, oilered the firmest security to 
their'persons. It produces in a court of jtisticc the 
body of every pr«»oner j it makes known the Cause of 
every commitment ; and if an individual has suffered 
confinement in ppposition to the law, though at the 
command of the king in. council, he is restored to his 
liberty, and has a claim of compensation for the loss 
and the indignity his affairs and his honor have sus* 
tained. 

The clamour against popery was loud and violent 
during the long administration of Charles XI* and 
yet the crown was permitted to pass to the Duke 
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^f Tork« TUt confidence, so honorable to the peo* 
pie, was abused by the sovereign* James II* had 
the zeal of a monk, not the virtue and talents of a 
great king. His bigotry and his lust of power madl^ 
him perpetrate the most atrocious and the most in* 
solent acts. Violating equally civil and religtout 
liberty, his subjects deprived him of a throne of 
which he was unworthy* 

In settling the crown on the prince and princess of 
Orange, the wisest precautions were taken, that the 

« 

religion, the laws, and the liberties of £ng(Iand 
should never more be in danger of being subverted. 
The limits of the prerogative were defined ; the ex* 
tent of the freedom of the people was ascertained ; 
and the doctrine of resisting the prince, when he 
should presume to encroach on the rights of the aub* 
ject, was explained and illustrated*'* 

Prom the Saxon conquest, during a long sueeea*. 
sion of ages, tbb fortunate island has never d^ne^ 
rated £rom liberty* In the most inclement periods 
of its history, it despaired not of independence. It 
has constantly fostered that indignant spirit which 
disdains all subjection to an arbitrary sway* The 
constitution, prospering under the shocks it received^ 
fixed itself at the highest point of liberty that is com* 
patible with government* May it continue its pu- 

3$. Bill of rights, toleration actysct of settlement. 
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lAtf and vigor ! and ^ve fdioitjr and greatness to 
the most distant times ! 

I March, 1775. 
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7%e intefUicn andfiurfia9e» qffioHHcal 90ciety.,„CuaU)mM and 
fnanncrt gaoem men before the enactment ofpontive Lawa 
..,^rt9 and property the eourcee of iegi9lation.„J^eeuliari» 
ties attending the inUitutUme qf Lycurgue and thoee <jf 
Moeee.^.Jn the infancy of a etate^ lawe are.few and plain 
,.,Jn timet qfcrviUty and r^nementj they are num/eroua 
and comflUcated,...The liberty of the people a great cause 
of the multiplicity oflaw9,».The difficulty (^f the etudy qf 
the English law„„The methods which have beenjhllowed 
in the study ofit» 

SINCE Yveiy political society was ^gfaially fram* 

ed for the general benefit of the several mdhriduala 

of which it was composed, in order that, suppctited 

by tbe xndted strengdi of the whole community, eack 

pemm aodght have that aecmrity in hts life, his libels 

ly, his property, ^^ch, umassiftted in a state of nah 

tttre, he conld aot of himself attain imto ; and thai, 

instructed bjr the joint counsels and wisdom of the 

whole bp^y, he mig^t so direct his ac^ioiMi ^ to pro- 
's 
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mote the public welfare, with which his own safety 
and interest are necessarily connected ; it follows^ 
that in such a state, every man must, even for his 
own sake, in many things, sacrifice his private judg- 
ment, and his natural liberty of action, to the will 
of that community to which he belongs ; which will, 
acting uniformly for the same purposes, cannot fail 
of producing a number of fixed rules and regula- 
tions, to serve as directions to the subjects, in suck 
cases as are common, and frequently occur. 

Accordingly, we find, there never was a state or 
nation, even but one degree removed from barbarity, 
that subsisted without some general customs, at leasts 
which supplied the place of positive laws, by which 
the conduct of the several members of the society 
was to be governed, and for the breach of which 
they were liable to punishment ; and in such a sub- 
mission the very essence of political freedom con- 
sists. For, as M. Montesquieu very justly observes, 
the liberty of man in a social state, different from 
that in a state of nature, consisteth not in a power of 
acting, in all things, according to his own judgment, 
but in acting according thereto, in subservience to 
the will of the public, in being free to do all things 
the law prohibits not, and to omit all things the law 
doth not enjoin*. 

Hence, in all such infant states, the greatest res- 
pect is paid, and the highest influence allowed to 
those who, either by their age and experience, or, by 
their application and labor,, have arrived at a pro- 
ficiency in the knowledge of the customs and prac- 

*L'£sprit des Lo|x^ Llv. xl..ch. ^, 
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tices prevailing in their own and neighboring na- 
tions : ^ui mores homimim multorum vidit et urbes^ 
is the great eulog^um of the most accomplished hero 
of the heroic ages. 

It must be allowed, indeed, that in societies so 
small that their members are, in general, contented 
with little more than the bare necessaries of nature, a 
few rules will be sufficient ; and every man of a tol- 
erable capacity will, with a reasonable degree of ob- 
servation, be, in some measure, qualified to be his 
own lawyer. But when it shall happen that arts are 
not only introduced, but become common among 
any people, when the comforts and conveniencies of 
life are, in the public opinion, esteemed necessaries ; 
when the industry of some, and the negligence of 
others, have produced a remarkable inequality in the 
goods of fortune ; when riches hath brought forth 
her offspring, insolence and oppression, and when en- 
vy and avarice inflame the breasts of the indigent, it 
will be absolutely necessary to lay a continual re- ' 
straint on such violent passions, ready at every in* 
stant to destroy the peace of society, and to tear it 
into pieces, and for that purpose, to form a great 
number of regulations, to curb those who have creat- 
ed to themselves imaginary wants, and who no 
longer regulate their conduct by the plain dictates of 
rude and simple nature. And as the condition of 
such a nation must be perpetually changing, as 
new arts and gratifications will be continually invent- 
-cd, as the increase of commerce will every day open 
a prospect of more various acquisitions, and insensi- 
bly introduce a general change of manners in the 
people ; and, above all, as the wits of men, checked in 
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their darling pursuits, will ever be at work to discov* 
er methods of eluding those laws which ihey dare not 
openly infringe, there must ensue a constacnt altera* 
tion and variation of the rules already in being, and 
a continual addition of new ones to answer new and 
unforeseen emergencies. The laws, therefore, of a 
nation so circumstanced, must increase to such st 
number, and consist of so great a variety of particu« 
lars, as to render it impossible fee the generality of 
the subjects to be masters of them, and will oblige 
them to resort to those whose easy circunpistances 
and leisure have enabled them thoroughly to compre<* 
hend and understand them ; and among such 9^ peo« 
pie their must be lawyers^ although, perhaps, not 
formed into a distinct and separate profession, or 
known by that appellation. 

Great, undoubtedly are the inconveniencies whicht 
attend a multiplici^ of laws, and very Hard it seems;, 
that all men should be obliged to obey a rule, which 
it is confessed die majority are incapable of perfectly 
knowing ; but such is the natund and necessary course 
of things* If men will not be contested to live in » 
state next to absolute barbarity, if they wilt enjoy tho 
conveniencies as well as the necessaries of life, if they 
will be secured against the oppression and fraud of 
their fellow subjects, a& well as against tile violence 
of strangers, they must submit to and« abide by the 
consequences* And so sensible of tMS' necesailjr 
was the great Spartan legislator, thagt when he' re^ 
solved his state shouldadmitofi no add!ldon>tO) or ak 
teration of his regulations^ he^ wisely stopped up the 
sources from, which new laws spring* Commerce^ 
and itSr ii^strument, money, w^re pnriiibited:;. all art^ 
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«i;2Boept those absolutely necessary^ were inter dicCed^ 
aad the people, by constantly living 9md eating in 
pubbCf were not only accuatoaaed, hut necessitated to 
content Aemselves with what simple aaliire lequires* 
By Aase means (and by these only, «rby others sins* 
ilar to these, could it be accomplished) Lycurgus 
gave a firmness and stability to his repuUic, which 
continued for several hundred years, until conquest 
introfihiced wealth, and its necessMy attendants, 
iriiich soon eat out the vitals of that singular constt* 
tution^. 

The law of Moses, likewise, was invaiiable, and 
admitted of no adkiitions or aheratioos ; and as, from 
the peculiar circumstanres of the country, and its situ* 
ation, tiiete was no danger of an accumulation of 
wealth from foreign commerce, so were the domes* 
tic regulations inimitably calculated to prevent a 
great inequality of circumstances, and to oblige the 
nation in general to a plain and simple life* All 
usury among the Israelites was prohibited, the lands 
were alienable no longer than to the year of jubilee, at 
wlucktimediey returned free to the original proprietor 
or his heirs ; and by the invariable rules of descent, 
and the continual dividing of estates among all the 
males in equal degree, every man was proprietor of 
some small patrimony, and consequently obliged to 
Hvie in a frugal and laborious mannerf. Athens, on 
ibe contrary, the most commercial and the richest 
city of Greece, ^bounded, above all others, in a mul- 
IJfUcity of laws, and ^se^ for the causes already 

*Plut. Vit. Lycurg. 

fSpenoer, Biswrt. de ratione Leg. Uauram prohibentisb 
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nentioned, perpetually varying and changing. Rome, 
vhile it continued a mere military state, was con* 
tented with a few, and those such as were short and 
plain ; but when, by the conquest of Carthage, of 
Greece, and of Asia, floods of wealth were poured 
iKtD Italy, the necessary consequences soon followed* 
If ew laws* were continually made, which, being as 
continually eluded, of course gave birth to others...* 
Every new conquest brought an accession of riches^ 
and became a source of farther regulations : until at 
length, they swelled to such a magnitude, as to be- 
come, in the time of Justinian, an intolerable burthen : 
Fot, to say nothing of the laws themselves, the ^^- 
Ttattis consuha^ the pMiscita^ the edictum perpetuum^ 
and the constitutions of the emperors, which were 
very voluminous, the bare commentaries of the law- 
yers of authority, amounted to three thousand vol- 
umes* 

If we look around the nations that now in- 
habit Europe, we shall find that the same causes 
have constantly, every where, produced the same ef- 
fect* How few, how short, bow plain, and simple, 
were the anci^t laws of the Saxons, the Franks, the 
Burgundians, the Goths, and the Lombards, while 
each of them continued a plain and simple people*..* 
As they increased in arts and wealth, as their king^ 
^ms grew more powerful, either from internal peace 
asid commerce, or by -the melting of dififerent sover- 
eignties into one, we might see the laws gradually 
increase in number and in length ; this arose from 
the necessity their legislators were under, fi-om the 

^lindttnbrogmsi codex legum antiquarum. 
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•different circumstances of the times and people, to 
enter into details of which their ruder ancestors had 
no conception : and this augmentation hath ever 
been in proportion to the wealth and power of the 
people that was obliged to admit it ; as might easiljr 
appear by fixing on any one period, and by compar- 
ing the laws of those nations where arts and trad# 
were fully established, with those of others where 
they had not yet got so firm a footing. 

Within these last two hundred and fifty years, the 
inhabitants of Europe in general, particularly those 
that have any considerable share in universal com- 
merce, seem to have been seized with an epidemical 
madness of making new laws ; insomuch that there is 
scarce a state whose laws, since the year 1500, are not 
equal if not superior, in number and bulk, to those 
made in many preceding ages ; an eflFect owing partly 
to the decay of the old military system, and to the 
necessity every government was under, to have re- 
course to new methods for its support, when that 
£uled ; but principally to the discoveries of America, 
and of the passage to the East-Indies ; which, by the 
peaceful arts of industry and trade, have poured into 
modem Europe an accession of treasure, equal to 
.ivhat was amassed in Italy by conquest and rapine 
under the Roman empire. As Britain during this 
interval, shared more largely than any other country 
in this vast increase of wealth, it is not surprising 
that her later laws have been numerous and volumi- 
nous in proportion. 

But there is another cause peculiar to these na- 
.tions, which hath not a litttle conti-ibuted to the same 
end, namely, that happy constitution, and that liber- 
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t^ in which we so justly glorjr. AcoostitutioA wludt 
lodges the supreme, the legislative power in three 
different hands, each of which (if. considered apart) 
hath an interest separate and distinct from the other 
two, must require a variety of wiseregulations^^so 
to ascertain their respective rights and privikgest 
and so to poise and balance them, as to put it out of 
the power of any one to overtop the others. A con*- 
stitution that admits the people, by representation, to 
so considerable a share of power, must have many 
laws to determine the manner of elections, and the 
qualifications both of electors and elected. A con- 
stitution that makes the preservation of political free* 
dom its great object, and that aims to defend the life^ 
liberty, and property of the meanest indivdual, not 
only against others of tibeir own rank, but even against 
the executive power of the society itself^ must hscv^ 
many extraordinary fences, and barriers, to protect 
the weak from the irnghty. Such a constitution must^ 
more particularly than others, restrain its judges, the 
dispensers of justice, who are, at the appoiatmtat of 
the crown, to follow the strict letter of the positive 
laws ; lest, under the pretence of explaining and 
extending them, the most valuable privileges of the 
people might be betrayed, or rendered musGry«Mto 
And this very restraint, so necessary in sack a forat 
of government, will eternally (as new cases ariset, 
which, not being in the contem^aticm of die legklah 
tm-e at the time, were not comprehended in the wordft 
of the old provisions) occasion the fraaoiiaff of new 
ones. 

' The state Md condition of liiese kingdoms 9ft 
such, ^&r^me^ as tuK«i««rtly require a :greater wmif- 
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ber of Iaw& ; andkeavjr as the burthen of diem may 
seem, it should be borne with cheerfubiess, by all who 
esteem die conveniencies of life^ and the perfection of 
arts, more dian a rude and simple state of nature ; 
who thitik wealdi more eli^^ble than poverty, and 
power than weakness ; or lastly, who prefer our ei&> 
ceSent form of government, and its mild administnu 
tion, to die despotic tyrannies of Asia, or the more 
moderately absolute monarchies of Europe* 

From what hath been already observed, the diffl* 
Culties attending this study in these kingdoms wiS 
readily appear ; but these, instead of discourag^g, 
shoiild animate every gentleman, and inspire him with 
resolution to surmount them; when he considers them 
as inseparable from the happy situation in which we 
are placed^ and diat the character of an upright and 
skiliiil lawyer is one of the most glorious, because 
one of the most Useful to mankind ; that he is a sup» 
port and defence of the weak, the protector of the in- 
jured, the guardian of the lives and properdes of his 
fellow citizens, the vindicator of public wrongs, the 
common servant both of prince and people, and in 
diese countries, die faithful guardian of those Uber* 
ties in which we pride ourselves, and which the 
bounteous Creator bestowed originally on all the sons 
of AdanI, and would have continued to them, had 
they continued worthy of the blessing* 

From hence, likewise, abundandy appears the n». 

cedsity of proper methods being pointed out for the 

irtudy of the laws, and of proper assistance being given 

to the youth intended for this profession* This was al* 

wi^s allowed, and for this purpose were the inns of 

ctmn originally £Qwded ; and it must be owned, that 

t 
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in aneient times, they, ift a great measure, answered 
the end. Their exercises, in those da}^, were not 
mere matters of form, but real tests of the student's 
proficiency. Their readers laid down, in their lec- 
tures, the principles of particular parts of the law^ 
explained the difficulties, and recmiciled the seeming 
contradictions ; though, at the same time, it must be 
owned, too many of them exerted themselves in dis- 
playing their own skill and depth of Jbiowledge in 
the profession, rather than in removing the obstruc- 
tions, and smoothing the ruggedness whidi are so 
apt to di8COur^;e beginners, and which aU beginners 
diust meet in this untrodden path, without a guide* 
But, since the time that these aids have been there 
laid aside, and that, in the midst of so great and so 
rich a city, any degree of restnunt or academiisal dis- 
cipline, to keep the students constantly attentive to 
the business they are engaged in, hath be«i found im» 
practicable, it has been the wish of every considering 
person, that the elements of this science should be 
taught in some more eli^ble plate, where the stu- 
dents may at once have the benefit of a proper meth^ 
od of instruction, and by proper regulations be oMiged 
to improve themselves in a study so important both. 
to them and the public* 

That the universities, the seats of all other branches 
of learning, are the places most fit for this purpose, 
hath been so fully proved by Mr. Blackstone, in his 
preliminary lecture, not long since reprinted in this 
kingdom, that it will be much more proper and de« 
cent for me to refer gentlemen to that exoeHent per* 
formance, than to weaken his arguments, by repeat- 
ing, in other words, what he has demonstrated, with 
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such force of reason^ and such elegance of expression. 
I shall only add to what he hath observed^ that every 
other nation of Europe hath admitted the profession 
of their municipal laws into their universities, and 
that the same hath been the opinion and practice of 
aimost every age and country, as far back as the fights 
of histoiy extend. Were not the laws of Egypt, as 
imsH as their religion, physick, history, and sciences^ 
taught in die colleges of their priests i It is allowed 
by all, that the principal employment in the schools of 
the prophets was the study of the law of Moses ; and, 
to come to more modern times, the very first univer« 
sities that were ever founded by royal audiority, 
were the works of Roman Emperors, and erected 
merdy for this professimi. The famous academies 
of Home for the west, and of Berytus for the east^ 
furnished that extensive empire widi 'a constant ane* 
cession of excellent lawyers, whose names, and the 
fragments of whose worics were held in the highest 
honour, until the inundation of barbarians from the 
north of Eurc^, and the prevailing arms of the Sara« 
cens in the east, extinguiriied die Roman government 
in those parts* But that of Constantinople, founded 
soon after the translation of the seat of empire thidier, 
had a more happy destiny, flourished with distinguish- 
ed reputation to these later ages, and perished not^ 
but with the empSre itself, when thnt city was taken 
by the Turks* Nay, so sensible were die Arabs 
themselves, who destroyed the Roman academy of 
Berytua, of the utility of such institutions, that for 
their own law, they erected others of the same nt* 
tare in Bagdad^. 

* Conringius de Antiquitatibus Ac^demicis. Brucketiis, 
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Another powerful r^^on for layiag t;^e .foundfi^ion 
of this brandi of learning in these seatp o£Ujlfr«£iire, 
arises from the great utility, or rather,.in4ced, neces- 
sity, that an gentlemen bred in them are under, of 
gaining a geiieral i4ea, at least, of the prindples i^ 
practice of the law of their countiy* How ad^anta* 
geous this would be to ev^ry rank of gentlemen^ wheth* 
^legislators, magistrates, divines, or jurymen ; aad 
to all, in ahcHt, who have any property to preserve, or 
transmit, or who have wishes or desires to acquire any.^ 
may be seen at large, illustrated by Mr. Blackstone 
in the same performance* And indeed, if, before the 
attempt, there could be any dodbts of the proprie^ 
of beginning this study in an imiversity, the esctra- 
ordinary success df his lectures in Oxford, and the 
lugh reputation he hath so justly acqinred thereby, 
leave no room for entertiuning such at present. For 
though much of both must be attributed to the singu* 
lar abilities of that gentleman, yet it must be afiowed 
that the most skilful gardener cannot make a tree 
flourish in a soil unnatural to its growth. With the 
deepest gratitudie, thet^ore, should the members of 
this university acknowledge the munificence, and the 
wisdom of our present most gracious sovereign, who 
estaUished tike present foundation for the benefit of 
jdie youth of this kingdom* 

JBttt if the importaatce of this inatitutkm tathe pub- 
lic be c(Hi$idered^ t<igether with the difficulties attend'^ 
lag the juat execution ofit, when these difficoitiee are 
•enhanced hy the novdty of the attempt, when tiie 

Hist. Philos. Giannone's hist, of Naples, lib* 1* <hi|p* 10* 
$ 1. and 11. lib. U. chap* 6. $ 1. 
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ftidbtie-friliBafciani 19 engaged bf that very noveltjr, wbA 
ndunrtke&tuve (Siicocss Gfftfae foundation , may peiw 
luipB) loisomia ifttaBttm^deiMBMl on the opinion ton^ 
ceivedof it at the begiRnitfiag'; he mu^^ indeed, be 
possessed of a very overweaning opinion of his own 
jibilitiesy who can undertake so arduous a task, with^ 
out feeling strong' apprehensions at the first setting 
out. AH the return the person thought worthy by 
this teamed bo4y to fill this chair can make them for 
so liigh an honour, and so important a trust, is to as* 
sure them, that the utmost care, and the greatest' ex- 
ertion of what knowledge and abilities he possesseth, 
shall be employed to answer the ends proposed, and 
to jusdfy, as far as in him lies, the choice they have 
made. And if the young gentlemen, for whose bene- 
fit these lectures are designed, possessed with a just 
notion of the great utility to themselves, and their 
country^ of the atudy diey are engaged in, will exert 
that industry, for the honor of their mother univer- 
sity, which hath made her so long famous for other 
branches of learning ; he doubteth not but his weak 
endeavors at the first essay, will not only merit indul- 
gence, but in the end be crowned with some consid- 
erable success* On theit assiduity, as well' as upon 
his skill, must the success of the undertaking de- 
pend* 

In the next lecture the grounds and reasons of the 
.plan proposed as most proper for the commencing 
ikus study in this imiversity, shall be laid open, in 
lM>pes that the students will proceed with the more 
alacri|jf^if t];ieycan be once convinced they are set 
in the ri^t track, and that, by the professor's laying 
before the public the inducements he had to prefer 
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ibis before any other, he may acquire infonaadiiui 
feom the skilful of it^ errors and imperfections, and, 
consequently, alter it, so a» most efiectually to antwet* 
the useffd ends of the institutiQii* 
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2^^^ fiian ^ the preMcnt undertaking. ,..Tfh€ fiarticuktr^ m 
which it difftn from that adopted by Mr. Black9tone....The 
different eituationt of the Unruerntifs of Oxford and Dub^ 
Un..„Thc chief obstruction* vfMch occur to the student of 
the EngHsh lavf9,..,The methods tthich may be emfiloyed to 
remove them....The law (/things, more profier to Intro- 
duee a system of jurisfirudence than the lavf q^ persons.... 
The law of things, or qfreal firofierty in Englandj has its 
source in the feudal customs ....The necessity of a genemd 
acquaintance with the /irincijUes of the feudal fiolity..^Tke 
method in which it ispro/iosed to treat qfit, 

HAVING, in the preceding lecture, shewn the ne- 
cessity of a proper method being pointed out for the 
study of the laws of these kingdoms, from the utility, 
as well as the multiplicity of them ; and having ex- 
plained from whence that multiplicity arises, and that 
it is inseparable from the happy situation we are 
placed in ; and having acknowledged the great ad- 
vantage the students of Oxford have received from 
Mr. Blackstone's lectures, it will doubtless bethought 
necessary, that something should be ssdd by way of il- 
lustration of the plan proposed to be followed here, 
and in justification of its departure from the excellent 
one which that gentleman has given us in his analysis. 
The method of instruction intended to be pursued in 
this place, is not proposed as more perfect, or ab- 
solutely better in itself, but as one that appears more 
idkf^ed to ih% 'eiixumstaiicas of our students ; and 
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as it will be allowed, that his course of lectures, in the 
manner they proceed, hath some great advantages as 
to the finishing a lawyer, whith' cannot be attained, 
and therefore should not be aittdnipted here, it will be 
particularly the duty of j-our professor to compensate 
for those, by guarding against some inconveniencies, 
which the extensivcness of his plan must* of necessity 
subject young be^nners to. I shall, therefore, pro- 
ceed briefly to compare the situation of the two uni- 
versities, in hopes, by that consid^raticm, in some 
measure to vindicate the several particulars wherein 
I have chosen to vary frem his scheme. The attend- 
anoe on the courts of Westminster-Hall, when once a 
gtntleman hgth read and digested enough to listen 
with understanding to what he there hears, hath, for 
a succession of ages, been allowed to be, and it must 
be owned is, the most effectual meansof aeqo^ijplish- 
ing a lawyer, and fitting him for practice. In this 
respect, Oxford, in her proximity to Westminster, 
hath certainly an advaats^, as to her law stodtnta 
^ove two years standing, who may at that time be 
supposed capable of improvement by the arguments 
in the courts of law ; as she is thereby rendered: cafMU 
ble of conjoining those two excdUent methods of in* 
struction. Mr. Blackstone was fuHy s^isUile of this 
happy circumstance, and, accordUi^y, his sehema 
was adapted to it. All the lectures the«e are appo^jN 
ed at times that fall in the law vacations^ and; the 
course is general and diffusive, not calcubtsdmerelyr 
for attendants of the first and second y^ars^ buD «daptfe4 
also to those of a more advwiced standingf .and'ionscN 
quently, in a manner equally copiouS| or very MSlijr 
so, illustrates every one qfidbietf^venil biMiielicHiiof the. 
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£iig^sh law. But this method, however excellent 
in itself, and most eligible where gentlemen can have 
an ojqportuni^ of attending the professor for several 
successive years, must on the other hand, be allowed 
to labour under some inconveniencies, especially as 
to those who are yet novices, which, as it should be 
the particular care of the professor here to obviate, it 
cannot be improper briefly to point out. 

As the lectures of the English professor are all read 
in the law vacations, and in all of them, except the 
long one, wh^i few young gentlemen of fortune stay 
in the universities, the shortness of these vacations 
necessarily occasions these lectures to follow each 
other in a very quick succession ; and accordingly 
we find that five are delivered in every week. It is 
impossible therefore, that the students at first should 
keep any mamer of pace with their professor in their 
private reading, without which the ablest performan- 
ces in the way of prelections will be of little utility. 
Many things in the succeeding ones must be render- 
ed very difficult, if not absolutely unintelligible, for 
want of a due time fi»r mastering and digesting those 
that preceded ; and another unhappy consequence of 
this -quick succession is, that the most useful and ef- 
fectual methpd q£ instruction to beginners, at dieir 
eattance iqx>n auy science, namely, a continued exam- 
ination jof tike prv^gcess they have made, is hereby en- 
tirely pzecl\ided, and rendered impracticable. The 
great advantiige <Qf that method need not be enlarged 
iipoain ;lhis place, as every gentleman who hears me 
.must be^alr/epdy >fu%' satisfied of it from his own ex- 
.{icrirace. 

Buttha^ jm^faity is circumstanced in a very differ- 
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ent manner. The necessity our students are under of 
repairing to Westminster, to finish their studies, be- 
fore they are called to the bar, and their incapacity to 
reap any benefit from the courts of law while they reside 
, here, render it impossible, as well as unnecessary, to 
conjoin those two methods of instruction before men- 
tioned, as is done at Oxford ; and, by confining the 
professor to pupils of two years standing, or little 
more, make it highly improper for him to enter mi- 
nutely into those parts of the law his audience have 
not yet had time to apply to. His great object, there- 
fore, should be so to frame his lectures, as to be moist 
useful to youth at the beginning, to be particular and 
copious in the elementary parts, in order to lay a sure 
foundation, and to smooth and make plain the difScuI- 
ties which at first will every where occun And as, for 
these reasons, a general and equally diffusive course 
is a method improper for him to pursue, it should be 
his especial care to avoid, or remedy the inconveni- 
encies with which such an one is necessarily attended. 
It is a well known truth,' that the entrance on any 
study, however easy and agreeable such study might 
be after some progress made in it, is at the beginning 
very irksome, and attended with many perplexities ; 
principally arising from the use of new terms, whos^ 
significations are yet unknown. But the laws of all 
nations, and those of England above all others, a^ 
bound in such novel words, and old ones used in an 
uncommon sense, more than any other sdence, and 
therefore, must be attended wilJi dilBSculties in propor- 
tion. And although many of its terms occur fre- 
quently In common conversation, and may, conse- 
quently^ be supposed already understood, this is rath- 
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•r a dt8a4vaiitage than otherwise ; for in common 
discourse they are used in so vague and undeter-* 
mined a meaning, and so far from strict precision and 
jMTopriety, that it is no wonder so many persons ex- 
claim at the absurdity of its maxims ; which^ 
though frequently in their mouths, they do not really 
understand. Young gentlemen, then, have not only 
many new words to acquire the signification of, but 
they must likewise unlearn the import of many others 
they are already acquainted with, and affix to those 
familiar terms new and precise ideas, a task, as Mr. 
Locke <d»erves, of no small difficulty, and that re- 
quires not only the strictest attention, but constant 
care and frequent repetition. Another great difficul- 
ty the study of the law of England labours under, pe- 
culiar to itself) is that want of method so obvious to 
be observed, andsQ often complained of in its writers 
of authority, insomuch, that almost all of them, and 
dord Coke particularly, are too apt to puzzle and be- 
wilder young beginners ; whereas other laws, the 
civil, the canon, the feudal, have books of approved 
authority, (and none other but such should be 
put into the student's hands) calculated purposely for 
the instruction of novices ; wherein the general out- 
. lines .of the whole l,s^w are laid down, the several 
parts of it properly distributed, its terms explain- 
ed, and the most common of its rules and maxims, 
with t^ ire^soixs of them, delivered and inculcated. 
.It is aot^to be admired then that !Sir Henry ^elman 
fl<i.paUiet^caUy de^ribes his distress at his first en- 
.trance upon this study. Emisit me mater Londinumy 
juris nostri capeeeetifiU gratia^ cujus cum vestibulum 
^ahitassem^ reperhsemque linguam peregrinamy dia* 
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Jkctum barbaram^ methodum inconcinnantj iMiem ftofp 
ingentem solum, sed perpetuis humeris suathtendam^ 
^excidit mihi fateor animus^* 

These then are the obstructions to be removed^ and 
the difficulties to be obviated, by a profesftor who con- 
siders it his business to lead by the hand young gen«- 
tlemen, yet strangers to the study ; and for this pur- 
pose he should exert his utmost care and attention, 
not to overburthen the memories, or to distract the 
attention of his audience with too great v^ety dt fiirst, 
but to feed them with knowledge as he finds them 
capable, and to give them time, by reading and medi* 
tation, to beconae masters of what they have already 
acquired, and by frequent examinations to satisfy 
himself they thoroughly comprehend and retain the 
substance of his past lectures. The utility of thii 
last mediod, by which the students will be laid und^ 
a necessity of reading in private, as to them, wiU b# 
readily allowed ; but taken in another view, will b* 
of no le^s assistance to the professor himsdf, in fram- 
ing the prelections he is to read. He will not oidy 
be encouraged to proceed with more alacrity when 
he daily observes the success of his endeavors, but 
^so, by the trial, be convinced of any defects or er- 
rors in his plan that before escaped hk obfiervaison^ 
and will be warned thereby to amend them ; and hft 
will by this means, be particularly and perpetually 
cautioned against die great and too common mistake 
of tut«rs, namely, their imagining that such eik{dica* 
tions as are easy and familiar to them, Will be equa^ 
obvious to tmexperienced youth. Biit an examiiwu 
tion win demonstn^ly shew hint whibre hia tllustm- 
* Prx&t ad Glossar. 



LAWS OF ENGLAND. n 

tidns have been defective or obscure^ and will oblige 
him to accommodate his lectures to the capacity and 
progress of his hearers. The next vaoiation in the 
piesent plan from that of Mr. Blackstone, to be taken 
notice of, is the proposal of beginning with ther law 
of thingM^ not widi the law of persons^ as he hath 
done. It must be allowed impossible dioroughly to 
understand the law of things, without some previous 
knowledge of that of persons ; but it is equally im* 
possibk to be master of the law of persons, without 
an acquaintance with that of things* Since, there* 
fore, we must beg^n with one of them, perhaps it will 
be sufficient to observe, that such knowledge of the 
names smd relations of persons, as is generally ac« 
quired by observation, before a person arrives at an 
age £t far engag^g in this study, will enable him tol* 
erably to understand the law of things ; and that 
whatever more is necessaxy, and hath not been attain* 
ed by this means, may be easily supplied as the stu* 
dent goes on. And, diat I mi^ not be though to 
lean too much on my own opinion in this particular, 
I shall quote the famous Sir Matthew Hale to the 
same purpose ; who, in his analysis, introduces the 
law of things in the following manner : ^^ Having 
^^ done with the rights of persons, I now come to the 
^^ rights of things ; and, though, according to the usual 
^ mediod of civilians, and of our ancient common 
^* law tractates, this comes in the second place, and 
^ after the jura personarumj and therefore 9 have 
^^ herein pursued the same course ; yet that must not 
^ be the method of a youg student of the common 
^^ law, but lie must begin his study here, at the jura 
^^ rerum ; for the former part contains matter proper 
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*•• for the study of one that is weH acquainted witk 
•* those jt/rrt rerum^*'* And, agreeably hereto, the 
wisdom of ages hath declared LitiktorCs Ttnur€$^ 
which contains the common law of England, aa.far a» 
it coitcems real property; that is, lands or interests 
derived out of and flowing from them, to be the book 
most proper for students to begin with, in their study 
ei the law of these nations. 

Taking it then for granted at present, that the law 
rf real property is the fittest introduction, it will b« 
necessary, as it is confessed to be the most impoitant, 
the most extensive, and, in consequence,, the most 
difficult part, to lay the foundation deep and* sure, 
and to derive its rules from what is now universally 
allowed to be its source, the feudal customs* This, 
indeed, hath been denied by Lord Coke, and others 
of his age ; who thought it would depreciate the ex- 
eellence of the laws of their country, to admit they 
were derived from any other nation. But if thos* 
gentlemen had read over but once the two books of 
the feudal law with tolerable attention, they must 
have received conviction, that one of the laws wat 
certainly derived from the other ; and Which of the|tt 
was so, would easily appear, by comparing the law o^ 
England after the conquest, with that which prevail- 
ed in the Saxon times, and was not strictly feudfd, 
•xclusive of the testimony of the old historiaas. 

But, perhaps, for this purpose, it may be thought 
suiBcfcnt to explain and deduce these rules from the 
feudal ones, as they occur occasionally in the books 
of the common law ; which is the method, that, in 
conformity to the rest of his plan, the Oxford proCps^ 

* P. 55, 
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tot has adopted, and that the reading through a course 
of that law, even the shortest, will be attended with 
an unprofitable delay, and detain the students too long 
from their principal object. The answer to this ob» 
jection is short, and if well founded, perfectly satis- 
factory. It rs, that the real reason of proposing a sys- 
tem of the feudallaw to be gone through, was to save 
time. The method is so much better, and clearer, 
and, by necessary consequence, so much easier to be 
comprehended, and retained, that the delay will be 
abundantly compensated, and one third at least of 
Litdeton will be understood, and known by the stu- 
dents, before they open his book. For the maicimt 
of the common law, as they lie dispersed in our 
books, often without reasons, and often with false or 
frivolous ones, appear disjointed and imconnected, 
and as so many separate and independent axioms ; 
and in this light very many of them must appear un- 
accountable, at least, if not absurd ; whereas, ni 
truth, they are almost every one of them deducible, 
by a train of necessary consequences, from a few 
plain and simple rules, that were absolutely neces- 
sary to the being and preservation of such kind 
of constitutions as the feudal kingdoms were.... 
The knowledge of which few, timely obtained, 
will obviate the necessity of frequent and la- 
boured illustrations, as often as these maxims oc- 
cur in our law, will reconcile many seeming con- 
tradictions, and will shew that many distirfetions, 
•which at first view appear to be without a dit 
ferince, are founded in jiist and evident reason : t© 
say nothing of the improvement the mind willattaua 
ij ex^cise, in following such a train of deductions. 
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and the great help to the memory, by acquiriilg a 
perfect knowledge of the true grounds of those vari- 
ous rul^s, and of their mutual connection with and 
dependence on each other. Ignoratis causis reruniy 
ut res ipsas ignoretisj necesse esty is a maxim fre- 
quently in our lawyers mouths ; and Littleton and 
Coke continually exhort the studeiU to explore the 
grounds and reasons x>f the law, as the only safe foun- 
dations to build on, and deny that any man, without 
being perfectly acquainted with them, can merit the 
honorable appellation of a lawyer. 

But there is another, and, for gentlemen of rank 
and fortune particularly, a more important consid- 
eration, that renders a general acquaintance with the 
principles of the feudal law very proper at all times, 
but at present eminently so ; namely, the necessity of 
knowing these, for the understanding the nature of 
those. Gothic forms of .government, which, until 
these last three hundred years, prevailed universaUjr 
throu^ Europe, and whence the present constitu- 
tion, with several corrections and improvements in- 
deed, in which these islands are now so happy, is 
undoubtedly derived. From hence only shall we be 
able to determine whether the monarchy of England, 
as is pretended, was originally and rightfully an abso- 
lute royalty, controuled and checked by the virtue of 
the prince alone, and whether the privileges of the 
subjects, which we are so proud of, were usurpations 
on thd royal authority, the fruits of prosperous re- 
bellion, or at best, the concessions of gracious princes 
to a dutiful people, and revocable by them or Aeir 
successors, whenever, in their opinion, their vMsals 
should become undeserving ; pmciples thgt weve 
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industriously, and, to the misfortune of a deluded 
royal family, too successfully propagated during the 
last century, and th%t, of late, have been revived and 
defended, with no less zeal, than seeming plausibili« 
ty. Every man, indeed, of candour and hutoianity, 
will look with tenderness on the errors of princes^ 
unhappily educated in mistaken notions, and make 
due allowances for the weight which arguments ur- 
ged with great apparent force of reason, concurring 
with the lust of pewer, so natural to the human 
breast, will certainly have on such minds ; but, sure- 
ly, this indulgence may be carried too far, and will 
b^ allowed so to be, if, for their justification, it shall 
appear upon examination, that the history of past 
£^s has been partially delivered down, and perver- 
ted ; and that to the vain and unprofitable grandeur 
of the [Mince, the happiness of millions, and their 
posterity, hath been attempted to be offered up in 
sacrifice. The question is of a matter of fact ; for 
on the decision of the fact, how the constitution of 
'England anciently stood, the question of the right 
solely depends. And surely it is the duty of every 
gentleman to inform himself, on the best grounds, 
whether those great men, who, for a succession of 
ages, exposed their lives in the field, or exerted their 
eloquence and wisdom in the senate, for the purpose 
of preserving, and perpetuating these privileges, de- 
served the honorable name of patriots, or the detest- 
s^bfe aj^eUation of rebels ; whether the grievances 
our glorious deliverer came to redress were real or 
ima^ary ; or, if real, -^^ere such as our fathers were 
in conscience bdund to submit to ; and whether we 
can with justice give to the family that now fills ouir 
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throne with such lustre and dignity, that tide which 
they have always esteemed as their highest honor, of 
being the lords of freemen, and the assertors of the lib- 
erties of mankind. 

As the book^ which it is intended the young gjen- 
tlemen shall read for the purpose of acquiring a gen* 
eral idea of the feudal law, is composed in a system- 
atical method, it is proposed that these lectures shall 
proceed in an historical one, in order to shew the o« 
riginal reasons of those customs, and to point out from 
what small beginnings, and by what particular steps 
and gradations the mighty fabric rose. By this 
means the additions to, and the alterations of the law 
will be seen in a clearer light, when we are acquaint- 
ed with the nature of the regulations already in be- 
ing ; and by knowing the circumstances of die times, 
can at once perceive the wisdom and necessity of 
such additions and alterations. And it is hard to 
imagine a study more improving, more agreeiMe, 
or beher adapted to a liberal mind, than to learn how, 
from a mere military system, formed and created by 
the necessities of a batbarous people, for the preser- 
vation of their conquests, a more extensive and g^i- 
erous model of government, better adapted to the 
natural liberties of mankind, took place ; how, by de- 
grees, <aa the danger from the vanquished subsided, 
the feudal policy opened her arms, and gradually re- 
ceived the most eminent of the conquered nati<m to 
make one people with their conquerors ; how arts and 
commerce, at first contemptible to a fierce and savage 
people, in time gained credit to their professors, and 
an admittance for diem into the privileges of the soci- 

* Corvini jus feuddie. 
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•r a disa4vaiitage than otherwise ; for in common 
discourse they are used in so vague and undeter-* 
mined a meaning, and so far from strict precision and 
propriety, that it is no wonder so many persons ex- 
claim at the absurdity of its maxims ; which^ 
though frequently in their mouths, they do not really 
understand. Young gentlemen, then, have not only 
many new words to acquire the signification of, but 
they must likewise unlearn the import of many others 
they are already acquainted with, and affix to those 
familiar terms new and precise ideas, a task, as Mr. 
Locke observes, of no small difficulty, and that re- 
quires not only the strictest attention, but constant 
care and frequent repetition. Another great difficul- 
ty the study of the law of England labours under, pe- 
culiar to itself, is that want of method so obvious to 
be observed, andsQ often complained of in its writers 
of authority, insomuch, that almost all of them, and 
lord Coke particularly, are too apt to puzzle and be- 
wilder young beginners ; whereas other laws, the 
civil, the canon, the feudal, have books of approved - 
authority, (and none other but such should be 
put into the student's hands) calculated purposely for 
die instruction of novices ; wherein the general out- 
. lines .of the whole law are laid down, the several 
parts, of it properly distributed, its terms explain- 
ed, and the most common of its rules and maxims, 
with thjC reasons, of them, delivered and inculcated. 
It is not, to be admired then that !Sir Henry Sjpelman 
ao. pathetically d^s^ribes his distress at his first en- 
.trance upon this study* Emisit me mater Londinumy 
juris nostfi cafeasetifU gratia'^ cujtis cum vestibulum ' 
-sahitasaem^ reperheemgue linguam peregrinam^ dio'- 
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lectum barbaram, methodum inconcinnam^ iMkm HM' 
ingentem solutn^ sed perpetuis humeris suatinendaM^ 
^excidit mihi fateor afiimus^* 

These then are the obstructions to be removed^ and 
the difficulties to be obviated, by a profes&or who con- 
siders it his business to lead by the hand young gen<» 
tlemen, yet strangers to the study ; and for this pur- 
pose he should exert his utmost care and attention, 
not to overburthen the memories, or to distract thd 
attention of his audience with too great variety at fitut, 
but to feed them with knowledge as he finds them 
capable, and to give them time, by reading and inedi* 
tation, to become masters of what they hat^e already 
acquired, and by frequent examinatidns to satisfy 
himself they thoroughly comprehend and retain the 
substance of his past lectures. The utility of this 
last method, by which the students wrll be laid under 
a necessity of reading in private, as to them, will be 
readily allowed ; but taken in another view, will b* 
of no lejss assistance to the professor himself, in iram. 
ing the prelections he is to read. He will not only 
be encouraged to proceed with more alacrity wbM 
he daily observes the success of his endeavors, but 
iilso, by the trial, be convinced of any defects €»* er- 
rors in his plan that before escaped hk observation^ 
and will be warned hereby to amend them ; and he 
will by this means, be particulariy and perpetusdljr 
cautioned against the great and too comnaoh mistake 
of tut«rs, namely, dieir imagining that sueb el^lica^ 
tions as are easy and familiar to them, WiObe equa^ 
obvious to unexperienced youth. But an examina* 
tion will demonstrably shew him whifere his lUnatm- 
* Prs&t. ftd Glossar. 
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tidnt hare been defective or obscure^ and will oblige 
]iimtx> accommodate his lectures to the capacity and 
progress of his hearers* The next vsoiation in the 
present plan from that of Mn Blackstone, to be taken 
notice of, is the proposal of beginning with the' law 
of things^ not widi the law of personsy as he hath 
done. It must be allowed impossible thoroughly to 
understand the law of things, without some previous 
knowledge of that of persons ; but it is equally im- 
.possible to be master of the law of persons, without 
an acquaintance with that of things. Since, there* 
fore, we must begin widi one of them, perhaps it will' 
be sufficient to observe, that such knowledge of the 
names and relations of persons, as is^ generally ac» 
quired by observation, before a person arrives at an 
age fit for engaging in this study, will enable him tcd« 
erably to understand the law of things ; and that 
whatever more is necessary, and halh not been attain- 
td by this means, may be easily su{^lied as the stu* 
dent goes on. And, that I may not be thought to 
l^an too much on my own opinion in this particular, 
I shall quote the famous Sir Matthew Hale to the 
same purpose ; who, in his analysis, introduces the 
law of things in the following manner : ^^ Having 
^ done with the rights of persons, I now come to the 
^rights 6f things ; and, though, according to the usual 
^^ method of civilians, and of our ancient common 
^^law tractates, this comes in the second place, and 
^ after the jura personarumj and therefore 9 have 
^^ h^ein pursued the same course ; yet that must not 
^ be the method of a youg student of the common 
^^ law, but lie must bepn his study here, at the jura 
^^ rerum; for the former part contains matter proper 
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** for the study of one that is well acquainted witk 
•* those yt/rrt rerum^.^^ And, agreeably hereto, the 
wisdom of ages hath declared LittktorCs Ttnure$^ 
which contains the common law of England, as far a» 
it coitcems real property; that is, lands or interest* 
derived out of and flowing from them, to be the book 
mo9t proper for students to begin with, in their study 
ei the law of these nations. 

Taking it then for granted at present, that the law 
4^f real property is the fittest introduction, it will be 
necessary, as it is confessed to be the most impoitant, 
the most extensive, and, in consequence,, the most 
difficult part, to lay the foundation deep and -sure, 
and to derive its rules from what is now univerjsaUy 
allowed to be its source, the feudal customs* This, 
indeed, hath been denied by Lord Coke, and others 
of his age ; who thought it would depreciate the ex- 
cellence of the laws of their country, to admit they 
were derived from any other nation. But if thos* 
gentlemen had read over but once the two books <if 
the feudal law with tolerable attention, they niust 
have received conviction, that one of the laws wat 
certainly derived from the other ; and Which of theia 
was so, would easily ^pear, by comparing the law of 
England after the conquest, with that which prevaU- 
ed in the Saxon times, and was not strictly feudfd, 
exclusive of the testimony of the old historians. 

But, perhaps, for this purpose, it may be thought 
suificfcnt to explain and deduce these rules from the 
feudal ones, as they occur occasionally in the books 
of the common law ; which is the method, that, in 
conformity to the rest of his plan, the Oxford prolps^ 

* P. 55. 
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lof has adopted, and that the reading through a course 
of that law, even the shortest, will be attended with 
an unprofitable delay, and detain the students too long 
from their principal object. The answer to this ob- 
jection is short, and if well founded, perfectly satis- 
factory. It is, that the real reason of proposing a sys- 
tem of the feudal law to be gone through, was to save 
time. The method is so much better, and clearer, 
and, by necessary consequence, so much easier to be 
comprehended, and retained, that the delay will be 
abundantly compensated, and one third at least of 
Littleton will be understood, and known by the stu- 
dents, before they open his book. For the maxims 
of the common law, as they lie dispersed in our 
books, often without reasons, and often with false or 
frivolous ones, appear disjointed and unconnected, 
-and as so many separate and independent axioms ; 
and in tliis light very many of them must appear un- 
accountable, at least, if not absurd ; where ais, in 
truth, they are almost every one of them deducible, 
1)y a train of necessary consequences, from a few 
plain and simple rules, that were absolutely neces- 
sary to the being and preservation of such kind 
of constitutions as the feudal kingdoms were,... 
The knowledge of which few, timely obtained, 
will obviate the necessity of frequent and la- 
boured illustrations, as often as these maxims oc- 
cur in oiir law, will reconcile many seeming con- 
tradictions, and will shew that many distiifttions, 
•^ifrhich at first view appear to be without a dit 
ferince, are founded in jiist and evident reason : t© 
say nbthifigof the iinprovement the mind willattaia 
Syex^cise, in following such a trsdn of deditctians. 
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and the great help to the memoxy, by acquiriitg a 
perfect knowledge of the true grounds of those vari- 
ous rules, and of tl^eir mutual connection with and 
dependence on each other. Ignoratis causis reruMy 
ut res ipsas ignoretisj necesse est^ is a maxim fre« 
quently in our lawyers mouths ; and Littleton and 
Coke continually exhort the student to explore the 
grounds and reasons x>f the law, as the only safe foun- 
dations to build on, and deny that any man, without 
being perfectly acquainted with them, can merit the 
honorable appellation of a lawyer. 

But there is another, and, for gentlemen of rank 
and fortune particularly, a more important consid- 
eration, that renders a general acquaintance with the 
principles of the feudal law very proper at all times, 
but at present eminently so ^ namely, the necessity of 
knowing these, for the understanding the nature of 
those. Gothic forms of government, which, until 
these last three hundred years, prevailed universal^ 
through Europe, and whence the present constitu- 
tion, with several corrections and improvements in* 
deed, in which these islands are now so happy, is 
undoubtedly derived. From hence only shall we be 
able to determine whether the monarchy of England, 
as is pretended, was originally and rightfully an abso- 
lute royalty, controuled and checked by the virtue of 
the prince alone, and whether the privileges of the 
subjects, which we are so proud of, were usurpations 
on thd royal authority, the fruits of prosperous re- 
bdUion, oral best, the concessions of gracious princes 
to a dutiful people, and revocaUe by them or Aeir 
successors, whenever, in their opinion, thek vassal* 
should become undeserving ; principles that wese 
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industriously, and, to the misfortune of a deluded 
royal family, too successfully propagated during the 
last century, and th%t, of late, have been revived and 
defended, with no less zeal, than seeming plausibili- 
ty. Every man, indeed, of candour and huhianity, 
will look with tenderness on the errors of princes, 
unhappily educated in mistaken notions, and make 
due allowances for the weight which arguments ur- 
ged with great apparent force of reason, concurring 
with the lust of pewer, so natural to the human 
breast, will certainly have on such minds ; but, sure* 
ly, this indulgence may be carr^d too far, and will 
h6 allowed so to be, if, for their justification, it shall 
appear upon examination, that the history of past 
ages has been pardally delivered down, and perver- 
ted ; and that to the vain and unprofitable grandeur 
of the [Mince, the happiness of millions, and their 
posterity, hath been attempted to be offered up in 
sacrifice. The question is of a matter of fact ; for 
on the decision of the fact, how the constitution of 
'England anciently stood, the question of the right 
solely depends. And surely it is the duty of every 
gentleman to inform himself, on the best grounds, 
whether those great men, who, for a succession of 
ages, exposed their lives in the field, or exerted their 
eloquence and wisdom in the senate, for the purpose 
of preserving, and perpetuating these privileges, de- 
served the honorable name of patriots, or the detest- 
able appellation of rebels ; whether the grievances 
our glorious deliverer came to redress were real or 
imaginary ; or, if real, -^irere such as our fathers were 
in conscience bbund to submit to ; and whether we 
can with justice give to the family that now fills outr 
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throne with such lustre and dignity, that tide which 
they have always esteemed as their highest honor, of 
being the lords of freemen, and the assertors of the lib- 
erties of mankind. 

As the book^ which it is intended the young g^n* 
tlemen shall read for the purpose of acquiring a gen« 
eral idea of the feudal law, is composed in a system- 
aticat method, it is proposed that these lectures shall 
proceed in an historical one, in order to shew the o* 
riginal reasons of those customs, and to point out from 
what small beginnings, and by what particular steps 
and gradations the mighty fabric rose. By this 
means the additions to, and the alterations of the law 
will be seen in a clearer light, when we are acquaint- 
ed with the nature of the regulations already in be- 
ing ; and by knowing the circumstances of the times, 
can at once perceive the wisdom and necessity o£ 
such additions and alterations. And it is hard to 
imagine a study more improving, more agreeaUe, 
or befter adapted to a liberal mind, than to learn how, 
from a mere military system, formed and created by 
the necessities of a batbarous people, for the preser- 
vation of their conquests, a more extensive and gen- 
erous model of government, better adapted to the 
natural liberties of mankind, took place ; how, by de- 
grees, <aa the danger from the vanquished subsided, 
the feudal policy opened her arms, and gradually re- 
ceived the most eminent of the conquered nation to 
make one people with their conquerors ; how arts and 
commerce, at first contemptible to a fierce and savage 
people, in time gained credit to their professors, and 
an admittance for them into the privileges of the soci- 

* Corvini jus feudide. 
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ety ; and how, at length, with respect to the lowest 
class of people, which still continued in servitude, its 
rigour insensibly abated ; until, in the end, the chains 
of vassalage fell off of themselves, and left the mean- 
est individual, in point of security, on an equal foot- 
ing with die greatest* 

Thus much has been thought necessary to observe, 
in order to shew the reasons of proposing a course of 
the feudal laws, as an introduction to the English ; 
to which may be added, that this method hath receiv- 
ed the approbation of many good judges, and hath, 
in experience, been found not only useful for the end 
proposed, as it is the constant pVactice in Scotland, 
whose laws, except in the manner of administering 
justice, differ little from ours, and hath been also used 
in England with good success ; but, at the same time 
entertaining and improving in other respects. 

As we are to begin, therefore, with this law, the 
observations on the remaining parts of the plan may 
be, for the present, deferred ; I shall, in my next lec- 
ture, begin to deduce the origin of this law, and of 
its rules, from the customs of the German nations, 
before they invaded the Roman empire. 
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^n enumeration and cmfutqtion of several ofiinions concern^ 
ing the foundation of the feudal cuatom9„^,The origin and 
rules of the feuded law to be deduced from the institution of 
the German nations before they invaded the Roman Ew" 
fdre.„.The English indebted for this law to the Franks,,.. 

. A general description of tfus fieofilcy with an account of the 
several orders of men into which they were divided while 
they continued in Germany. 

THE feudal customs succeeded the Roman impe- 
rial law in almost every country in Europe/ and be^ 
carfie a kind of jits gentium ; but having sprung up in 
rude illiterate ages, and grown by slow degrees to ft 
state of maturity, it is no wonder that very different 
have been the opinions concerning their origin, and 
tiiat many nations have contended for the honor of 
g^iving them birth, and of having communicated them 
to others. Several eminent civilians, smit with the 
beauty of the Roman law, and filled with magn ificent 
ideas of the greatness of that empire, have imagined 
Ithat nothing noble, beautiful, or wise, in the science 
of legislation, could flow from any other source ; and, 
accordingly, have fixed on Rome as the parent of the 
feudal constitutions. But as the paths of error are 
many, and disagreeing, sp have their endeavors to 
make out, and defend this opinion, been various m' 
proportion ; a short mention of them, and a very few 
pbservations, will be sufficient to convince us tha( they 
have been all mistaken. 
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First, then, some civil lawyers have discovered a 
likeness between the Roman patrons and clients, an 
institution as early as Romulus himself, and the feu- 
dal lords and vassals^* The clients, we are told, 
paid the highest deference and respect to their pat« 
rons, assisted them with their votes and interest -, and, 
if reduced to indigence, supplied their necessities by 
contributions among themselves, and portioned off 
their daughters. On the other hand, the patrons 
were standing advocates for their clients, and obliged 
to defend, in the courts of law, their lives and for- 
tunes. The like respect was paid by vassals to their 
lords, and similar assistance was given to their want;;. 
The fortune of the first daughter, at least, was always 
paid by them, and if they were impleaded, they called 
in their lords to warrant and defend their lands and 
other property. Thus far, we must confess, there is 
a 'Strong resemblance ; but the differences are no less 
material, and shew plainly that one could not pro- 
ceed from the other. The connection between the 
patron and the client was merely civil ; whereas the 
relation between the lord and the proper vassal was 
entirely military ; and his fealty to his superior was 
confirmed by the sanction of an oath, whereas there 
was no such tie between patron and client. The aids 
which the tenant gaVe to his lord's necessities, except 
in three instances, established by custom, to redeem 
his lord's body taken in war, to make his eldest son 
a knight, and for the first marriage of his eldest daugh- 
ter, were purely voluntary. But the great point which 

♦ See Craig, de Feud. lib. 1. dieg. 5. and Selden's Tides 
af Honour, part second, chap. 1. § 23. Basnage, Coutume 
reformee de Normandie, tom. 1. p. 139. 
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distinguisWs them was, that whereas the Roman cli-* 
ent^s estate was his absolute property, and in hi9 own 
disposal, the feudal vassal had but a qualified interest* 
He could not bequeath, he could not alien, without 
his lord's consent. The dominium verum remained 
with the lord to whom the land originally had belong* 
ed, and from whom it moved to the tenant* Upon 
the failure therefore of the tenant's life, if it was not 
granted transmissible to heirs, or if it was, on the 
failure of heirs to the lands, it reverted to the original 
proprietor. Neither was the^ lord, on all occasions, 
and in every cause, bound to be his vassal's advocate, 
cr, as they express it, hound to warranty^ and obliged 
to come in and defend his tenant's right and proper- 
ty* For die fealty on one side, and the protection 
omthe other, extended no farther than the feudal 
contract ; and therefore the one was not bound to 
warrant any of the tenant's Linds, but such as were 
holden of him, nor the other to give aid, or do scr- 
vice in regard of his who^e property, but in propor- 
tion to that only which he derived from his superior. 
Add to this, that the lord, in consideration of the 
lands having been originally his, retained a jurisdic- 
tion over all his tenants dwelling thereon, and in his 
court sat in judgment and determined their contro« 
v'ersies. These striking diversities (and many more 
there are) it is apprehended, will be sufficient to de- 
monstrate the impossibility of deriving the feudal 
customs from the a/t/ institution of patron and client 
among the Romans. 

Secondly, Others, sensible that military service 
was the first spring, and the grand consideration of 
all feudal donations, have surmised, that the grants 
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t>f forfeited lands by the dictators SyUa and Cesar, 
and afterwards by the triumvirs Octavius, Anthony, 
and LepiduS) to their veterans, gave the first rise to 
themf* In answer to this, I observe, that those lands, 
when once given, were of the natureof all other Romaa 
estates, and as different from fiefs, as the estates of 
clients, which we have already spoken of, were-,. 
Besides, these were given as a reward for past servi- 
ces, to soldiers worn out with toil, and unfit for fiu*- 
ther warfare ; whereas fiefs were given at first gra* 
tuitously, smd to vigorous warriors, to enable theim 
to do future military service. 

Others have looked upon the emperor Alexander 
Severus * as the first introducer of these tenures, 
because he had distributed lands on the borders of 
the empire, which he had recovered from the Barba- 
rians, among his soldiers, on the condition of thdr 
defending them from the incursions of the enemy ; 
and had granted likewise, that they might pass to 
their children, provided they continued the same de- 
£^nce. This (pinion, indeed, is more plausible thaa 
any of the rest that derive their origin from the Ro- 
mans, as these lands were given in cansideration of 

t Belden. Ibid. Craig, lib. 1. dieg. 5. 

* This Empevor, says Lampridlus, gare the teriitorles 
^gained on the frontiers, limitaneis ducibus et militibus, ita 
ut eorum essent si ha^redes illorum militarent, nee unqoam 
ad privatos pertlnerent ; dicens attentius eos militaturos A 
etuim sua rura defenderent. Addidit sane his et animafia 
et servos ; ut possent colerje quod acceperunt, ne per inoi»- 
am hominum vel per senectutem possidentiam desereren- 
tur rura vicina barbaris, quod turpbsimum esse dicebat. 
See also Mdln. in consuet. Paris, tit. 1. de Fiefc» and Loy- 
«sau, 4es Ofil lib. 1. chap. 1. 
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future military service ; yet, when we consider, oa 
the one hand, that in no other instance did these es- 
tates agree with fiefs, but had all the marks of Ro- 
man property ; and that, on the other hand, feudal 
grants were not, for many ages, descendible to heirs, 
but ended, at farthest, with the life of the grantee, 
we shall be obliged to allow this notion to be as un- 
tenable as any of the foregoing* 

The surmis*e of some others, that the feudal tenan- 
cies were derived from the Roman agents, bailiiFs, 
usufructuaries, or farmers, is scarce worth confuting ;• 
as these resembled only, and that very little, the 
lowest and most improper feuds ; and them not in 
their original state, when they were precarious, but^ 
when, in imitation of the proper military fief, which 
cer^inly was the original, they were become miore 
permanent* 

l^astly, Some resort as far as Constantinople for 
the rise of fiefs, and tell us that Constantine Porphy- 
rogenetus was their founder ; but he lived in the 
tenth century, at a time that this law was already in 
France, Germany, Italy, and Spain, where if had ar- 
rived very near its full perfection, and was therefore 
undoubtedly his model : So that, thb^ we must ac- 
knowledge him the first who introduced these ten- 
ures into the Roman empire, to find their orignal, 
we must look back into earlier ages, and among 
amother people. 

The pretensions of the Romans having been con'% 
fiidered, and set aside, it follows, that this law must 
have taken its rise among the barbarous nations ; 
but from which of them particularly, remains to be 
inquired. Some, solicitous for the honor of iti^ 
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ancient Gauls, quote Caesar's account of their man- 
ners : COS qui opilms valebant multos habuisse devotosy 
quos^secum ducerent in beila^ soldurioa stuz lingua 
nuncupatos ,' quorum hac f9t conditio, ut omnibus in 
vita commodis tma cum his fruantur quorum se ami^ 
cities deader int $ si quid iisper vim accidat, out eun^ 
dem casum unaferant out sibi mortem consciscant ^ ; 
in these words they imagine they have plainly the 
mutual connection between lords and vassals. The 
Spaniards too put in their claim for the ancient Celt- 
iberians ; of whom Plutarch, in his life of SeKorius 
and Valerius Maximus, gives the same account 
that Csesar doth of the ancient Gauls ; and Sir £d> 
ward Coke, in his zeal for the common law of Eng- 
land, which, although he did not know it, ' is certain- 
ly feudal, relying on fabulous historians, carries its 
antiquity so far back as to the British kings of Geof- 
frey of Monmouth. But one short and plain obser- 
vation will fully dissipate such vain conceits, namely, 
that, whatever were the original customs of the bar- 
barous nations, inhabiting Gaul, Spain or Britain, 
they were, many ages before the rise of this law, en- 
tirely annihilated and forgotten. Gaul, Spain and 
and Britain, were, for centuries, Roman provinces, 
governed entirely by Roman magistrates, according 
to the imperial laws. For the Romans were particu- 
larly studious of introducing their dress, their lan- 
guage, their laws and customs, among the conquered 
nations, as the surest, and n^ost effectual means of 
keeping them jin subjection. 

Hence, it appears, we must find the true original of 
this law among those nations, that destroyed the 

* De bell. Gall. Ub. 4. cfcap. 23. 

I. 
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Western £m{3ire of the Romans ; where We first 
perceive the traces of it, that is, among the Franks^ 
Burgundians, Goths, and Lombards*. Of these the 
first and last have the greatest number of advocates ; 
and, whether out of Jealousy to the French monarchy, 
or not, I cannot determine, the majority declares for 
the Lombards. These different opinions, however, 
may be easily adjusted, by distinguishiiig between 
the beneficiary /aw, as I shaH call it, While the grants 
were at will, or for years, or at the utmost for life. Sold 
that which is hiore properly and stt^ictly c^ltdfeUdalj 
when they became transmissible to heirs, ismd were 
settled as inheritances. As to the beneficiary law, 
no ouQ of these nations can lay a better ^laiin to it 
than another, or with reasoh^eteAd that the rest 
formed their plan upon its hiodel ; each of them in- 
dependent of the other, having establiished the same 
rules, or rules nearly the same ; which were, intmth, 
no more than the ancient customs of each nation, 
iyhile they U''ed beyond the Rhine, and were such as 
were common to all the diffetent people of Germany. 
But as to the law and practice of fettds, when they 
became inheritances, thete can be little doubt but it 
was owing to the i^ranks. For the liooks of the feu* 
dal law, written in Lortaibardy, acknowledge', that die 
Emperor Conrad, who lived about the year l(!l24, 
was the first that allowed fiefe to be descendible iA 
Germany and Itisdyf ; whereas tiie fetligdom erf the 
Lombards was destrojced by Chariemagite abore two 
hundred years before ; and he it '^as wte> £rst estab- 
iished among his own Franks the sUcceftsicHi of fiefs, 

* IVIoHtesquieu, L'esprif de » loik, liV. 50. «ihap. 2. add te. 
t Lib. Feud. 1. tit. 1. 
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limiting ity ix&deed, only ta one .descent* His succes- 
sors, coptinuied the same practice, and, by slow de- 
greies, this right of succession was extended so, that 
by the time of Conrad, all the fiefs in France, great 
and small, went in course of descent, by the conces- 
sion <^.Iiugb Capet, who made use of that device, 
in order to sweeten his usurpation, and render it 
less disagreeable^. By this concession he, indeed, 
established hji^ fil||»ily on the throne, but so much 
weakened the power of that crown, that it cost much 
trouble, and the labor of several centuries, to regain 
the ground tiben lost. 

The opinion of the feudal law's being derived from 
the Lombards seems owing to this, that, in their 
country, th9se customs. were first reduced into writ- 
ing, and compiled in two books, about the year 1150, 
and have been received as autliority in France, Ger- 
jD^y and Spain, and 'constantly cjuoted as such—. 
But then it should be considered, that the written 
Jaw in these boofcs is, in each of those nations, espe^ 
dally in France, contirouled by their unwritten cus- 
toms ; which shews plainly, that they are received 
<^ly as evjijdence pf their own old legal practices—.. 
For .fa^ jt^ey bec^ take;n in as a new law, they would 
have been e^|W||y received, and adopted in the 
whple. 

Sut if, in this point, I should be mistaken, and the 

Lombards yrfi^nUfl^eally the first framers of the feudal 

lav,yet I beli^^ve it wiUbe allo.wed more proper for the 

^person. vdio fills jdiis chair to deduce the progress of 

it,, through tjie Franks,ofrom whom we certainly bor- 

j^w^ ityii^^ ^o^tr^(lstibe f^tt^^tionof his^udience, 

'*. L^^^^itj^st^ojpt, Ipf. S^U^Jm, 31. 
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by displaying the several minute variations of this • 
laTT, that happened as it was used in different nations. 
To the nation of the Franks, therefore, I shall prin- 
cipally confine myself, and endeavor to show by 
what steps this system of customs was formed among 
f them, and how their constitution, the model of our 
own just after the conquest, arose ; and at the same 
time I shall be particularly attentive to those parts of 
it only that prevailed in England, or may some way 
contribute to illustrate our domestic instittitions. 

In order, then, to illustrate the original of the 
French constitution, and of their beneficiary, and its 
successor the feudul law, it will be necessary to enter 
into some details a&r to the manners of this people^ 
while they continued in Germany, and which they 
preserved for a considerable ^ time after they passed 
the Rhine ; as also to mention some few particulars 
of their history when settled in France, in order to 
show the reasons of their original customs, and the 
%nds their policy aimed at, and how, by change of cii^ -^ 
cumstance8,the preservation of- that system t«quire^:;'^ 
new regulations ; how the feudal law arose, and 
grew to that pefection, in which, for so many ages,, 
it flourifihed throughout Europe* As skilful natural- 
ists discover in the seed the ryd^pHits of a future 
tree, so, in a few passages of C|i^$afdd Tacitus, con- 
ceming the customs of the Germans, may be seen • 
the old feudal law, and all its originl||larts, in embryo ; 
which in process of time, by gradually dilating tad 
and unfolding themselves, grew into a perfect u|d 
complete body. It will be highly proper, therel||P|^ 
ifor the clearer comprehension of what is to ioWavf^lH 
dwell somewhat particidarly upon, and to make our* 
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^Ivetf acquainted with, the manners and institutions 
of those people ; and for this purpose, perhaps, it 
will be sufficient to consider them under the several 
following heads, viz. their general disposition and 
manners, the several ranks and orders of persons a- 
xnong them, their form of government, and the nature 
of their policy ; dieir regulations touching propertf, 
their methods of administering justice, and the nat- 
ure of the punishments they inflicted on criminals. 

First, as to Aeir manners and general disposition : 
Germany was at that time a wild uncultivated coun<* 
try, dividedinto a great number of small cantons, se])- 
arated from each other by thickferests, or irap^sible 
morasses, and inhabited by a rude and simple people, 
who lived either by the chase or p^turage, and were 
always either in a state of open war, or a suspicious 
peace with their neighbors ; A circumstance that o- 
bliged everyone of these little states to esteem mili^ 
tary virtue in the first place, and to tnun up all their 
people, fit for diat purpose^ in the constant use of anys, 
' and to keep them p^irpetually in a state ready always 
for either offence or defence*. 

But sinoe, in every number of men,.. however as« 

aembled, some there wtDbe, from the nafutpl strength 

of their bodillgihd courage of their minds, more fit 

for soldiers, 4Eiid 0ll>ers, from contrary causes, 

better adapted to the arts oCpeace ; these nations 

were necessafliB^ distributed into twb ranks ; those 

in whom the strength of the society consisted, the 

freemen or soldiers, who were properly speaking, the 

,40nly membeirs of ijie community, and whose sole em« 

'. * Tackus de moribus Germancmim. Cscsar de bell. 
Call. Ub. 6. 
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proyment was war, or (in the intervals of hostiKtieSy.- 
what Xenophon considers as its image) hunting; and* 
an inferior ovder of people, who were servants to- 
them, and, in retumforprotection, supplied the war- « 
riors with the necessaries of life, occupied the lands^* 
for them,, ^d paid stipulated rates of cattle, clothes^ 
and sdmetime^ com, namely, where they had learn- 
ed the use of agriculture from the neighboring Ro- 
mans. I follow ^raig in calUng them servants rath- 
er than slaves, as an expression much more suitable to 
their condition ; for they were' not condemned to- la- 
borious works, in the houses of the freemen, as the ■ 
sliaves of other nations were. Among these simple 
people^ the wives and children even of the greatest a*- 
mong them, and th^ old men unfitforthe toils of war, 
were their only domestics.. The servants of the Ger- 
mans liv«4 apart, in houses of their own, and when 
they had rendered to their lords the services due by 
agreement, they were secured in the rest, as the^ir 
own property ; so that a servant amongthese people,, 
though meanly considered by li|e superior iwk, was 
mtruth, taamrt a freeman-^an the generality ^ die 
Romans undiir their Emp^rors^. It has keen an an-> 
cient obs|(rv«*ion, that servitude among the northern 
nations &athi always been more geaHl% ^and mild thm 
among those that ky more soutbsrly^ A diffei:enee, 
to be ascribed to the ditpBtetit marniorr of the people, 
resulting partly from theur climate, and partly feom 

* Servis, non in nostrum morem descriptis per familiam 
mihisteriis utantur. Suam quisqire sedem, suos- penates 
r^it. Frumenti Hiodum domiiitt0,tsat fiieeons, auuvesti^ 
ut colono injungit ;. .et set?r«s hactcmis ^ft^riet . '£»cit. de 
jfior. Germ. cap. 25.. ; 
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iSheirivay of life* A plain and simple people, unac« 
quainted with delicacies, were contented with the 
j>laineBt fare ; which was easily supplied, widiout af* 
dieting their servants with heavy labor, and gave no 
iroom for envy and discontent in the breasts of inferi- 
ors. And a nation that had always the sword in their 
hands were too conscious of their own strength, to en- 
tertain any apprehensions from those, who, froim 
l]ielr unfitness for that profession, were destined tm 
other 'employments* All motives, therefore, to 
learon the one side, and to envy and discontent on the 
Oliver, being removed, we need not be surprised at the 
general humanity with which the servants were treated 
in these northern regions. The patting diem in chains 
was a thing exceedingly rare, and the killing them, 
except in a sudden gust of passion (an accident whidi 
frequently happened among the freemen themselves) 
was almost unheard of. The only difference in that 
case w&s, tliatthe deadi of a servant was not looked 
xipon is a pubfic crime, ke being no member of the 
political society, and therefore was not punished* 
Such then was die mvtual affection and confidence 
of these twiHtanks in each other, that whtfiever there 
«was ^Kxasion, liiey made no scruple of arming such 
of their servants as were cafmble, and, by making 
ihem soldiers, admitted them into the number of free- 
m^n ; and die hopes of such advan cement, we may be 
assmrad, was a stfong inducement to those of the low- 
er rank to behave in their station with fidelity and hi* 
tegfitjr. Another cofLse of this great lenity to their 
-serp^tsaraBeiiiiana:cu8tom peculiar to the Germans, 
which oidained, tluit insolvent debtors should be re- 
duced to servitude, until, either by his labor, the 
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creditor was satisfied, or, as it frequently happened^ 
the debt was paid by the insolvent's relations. It 
was, indeed, reputed dishonorable for the creditor 
himself to retain his debtor in servitude ; but then 
he either sold him to the prince, or some other 
person. 

Among so plain a people, perhaps it may be 
thought debts were rare, and that few instances oc* 
curred of freemen's being reduced to slavery ; but 
Tacitus assures us of the contrary*. These people 
were possessed with rage of gaming to such a 
degree, that nothing was more common than to see 
them, when all their property was lost, set their liber«^ 
ty itself at stake. It was natural, therefore, to treat 
those ^vith gentleness, who had been once perhaps 
the most valuable members of the body politic, es« 
pecially for them who knew Aeir own privileges de- 
pended on the uncertain caprices of the same goddess 
Fortune, . and that an unlucky throw might reduce 
them to-morrow to the same low condition* I have 
been the more particular on this head, in order to 
shew, that even in their infancy, the feudal maxims 
were more favourable to the natural liberty of man* 
kind, than the laws and customs of the southern and 
more polite nations, and were of such a spirit, as 
when circumstances changed, would naturally expand^ 
and extend that blessing to the whole body of the 
people ; as we find it at present in our excellent con* 
stitution. 

To return, therefore, to the freemen : We find no 
traces of any different orders of men among them ; 
but as no kind of government, however rude, ca^ 

* De mor. Germ. cap. 24* 
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subsist without some subordination, and as it was 
impossible for them all to contimie together in 
one body, it was found necessary, in order to disperse 
them round the country, that they should be subdivi- 
ded into lesser parties, and to appoint to each a chief, 
the most eminent and capable among them ; who, when 
a district was assigned him, distributed that among 
his followers ; who again, after having retained what 
they esteemed sufficient for their own purposes, as* 
signed part of what they had so received to their ser- 
vants. And here, indeed, we see the first rude origi* 
nal of lords and vassals. These lords were those of 
whom Tacitus says, De minorihus rebus principes 
consultant*. One of these lords, and to him a larger 
tetritory was assigned than to the others, was the 
head of the whole body politic, and honored with the 
title of king. He was the superior, who, at their 
general assemblies, made the distribution already 
mentioned, and appointed the other lords. And be* 
sides his excelling the others in the enjoyment of a 
more extensive district, and in having a greater num-* 
ber of vassals and servants, he was remarkably dis* 
tinguished from them in two particulars. His office 
was for life, and, in some degree, hereditary ; for, 
in every nation there was one family, descended, it 
is to be presumed, from the first founder of the state, 
or some ancient hero, which was the only family no- 
ble by birth among them, and the members of which 
alone were capable of this high station. Not that 
these kings succeeded in a lineal, or any other regu- 
lar course of descent ; for Tacitus intimates suffi- 
ciently that they were elective, when he says, Seges 

* De mor. Germ. cap. 11. 
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ex nobilitatt sumunt^. And indeed any one who 
considers attentively the circumstances of these peo- 
ple, always either ready to invade their neighbors, or^ 
dreading invasions from them, will allow, that any 
kind of a constant regular succession was inconsistent 
with their preservation. They were necessitated to 
choose among the royal family a man in the flower 
of youth, or, at least, in the vigor of life, who, by 
his valor and wisdom, might prove the proper head 
of a nation always in a state of war* This will ap- 
pear beyond a doubt, if we examine the ancient prac- 
tice of all the kingdoms founded by the Germans.... 
Look over the lists of their kings in any one nation, 
and examine the degree of kindred in which they 
stood related to each other, and you will find them all 
indeed, of one family ; but you will, at the same time, 
see that scarce a third of them could derive their kin- 
dred, by way of ^itle or descent, from their immedi- 
ate predecessor j yet were they obeyed cheerfulljr 
by their subjects, nor ever looked upon in those days 
as usurpers, though several nftodem writers, possessed 
with opinions of their own ages, since kingdoms are 
almost universally settled in a regular course of de- 
scent, have been so liberal in bestowing that title 
upon them. 

Montesquieu allows this was the manner of succes- 
sion in the second race of the Franks, but insists that 
those of the first inherited lineallyf. But was this so 
originally, when Clovis came to the crown, he who 
first united all the Franks under one sovereign i We 
find six or seven independent kings of the Salian 
Franks, every one of them Clovis's near relations^ 

* Ibid. cap. 7, tL'esprit des loix, lir. 31. 
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and consequendy descended from a common ances- 
tor at no very great distance. He thought not him- 
self, nor his posterity, secure in the possession of the 
throne, imtil he had totaHy extirpated every other 
iM-anch, and reduced the rojUL family to his single 
person* Then, indeed, there was no danger of a 
competition upon his death. So far was the crown 
bom descending to any determined person, that the 
kingdom was divided among all his children ; and, 
for several descents, his bloody example was followed 
in one generatk>n, and in the next a new division 
took place ; nor, in all this time, do we hear of any 
other tide set up, than what followed either from the 
will of the father, the consent of the people, or the 
fortune of war ; which, it is apprehended, is sufficient 
to shew, that, in diese early ages, there were no in- 
variable rules of succession setded among the Franks* 
Otherwise, how came the kingdoms to be divisible, 
anddierightheir to be obliged to content himself 
widi a small portion of his supposed legal inherits 
ance*? 

In die next lecture I shall give an account of the 
companions of the prince among the Germans, and 
finish what I have to observe of the constitution of 
their governments, and of dieir laws and customs, 
unto the dme of theit entering the Roman empire* 

*Mably, Observations sur rhistoire de France, tiv. 1. 
cap. 3. 
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LECTURE IV. 



The companions of a German firince,... The conatitution qfm 
German kingdom „„The condiHon of ftroperty in Germany 
f,„The method9 foUovfed there of diatribuHng jutHce, and 
the nature qfthe puniahmenta inflicted on crimmaU* 
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BEFORE we can be fully acquaintied with all the 
several constituent parts of the German state, it will 
be necessary to form a just notion of those who were* 
called the companions of the king or prince ; who, 
being chosen out of the most robust and daring of the 
youth, and having attached themselves particularly to 
the person of their sovereign, were his chief de- 
fence in war, and the great support of his dignity in 
times of tranquillity. A few words of Tacitus will 
set this institution of theirs in a clear light. Speak- 
ing of their princes, he says, " This is their principal 
'*' state, their chief strength, to be at all times sur- 
" rounded with a numerous band of chosen young 
*' men, for ornament and glory in peace, for security 
" and defence in war ; nor is it among his own people 
*' only^ but also from the neighboring communities^ 
^' that a prince reaps high honor, and great renown, 
f ^ when ht surpasses in the number and magnanimi^ 
^^ of his followers; for such are courted by embas- 
^' sies, and distinguished with presents, and by the 
^' terror of their fame alone often dissipate wars. In 
^^ the d^y of battle, it is scandalous for the prince to 
^^ be surpassed in feats of bravery, i^candaloui to the 
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^'^ followers to fail in matching the valour of the 
^ prince. But it is infamy during life, and an inde- 
*^ lible reproach to return alive from a battle wherein 
*^ the prince was slain. To preserve him, to defend 
'^ him, and to ascribe to his glory all their gallant ac- 
^^ tions, is the sum, and most sacred part of their oath. 
** For from the liberality of their prince they demand 
^^ and enjoy that war-horse of theirs, and that terrible 
^^ javelin, dyed in the blood of their enemies. In 
^^ place of pay, they are supplied with a daily table 
" and repasts, though grossly prepared, yet very pro* 
^^ fuse. For maintaining such liberality and munifi* 
^^ cence, a fund is furnished by continual wars and 
" plunder*." 

Here, then, are to be seen most plainly the rudi* 
ments of that feudal connection that afterwards sub* 
aisted between the king and all his military vafr- 
Bals, and of the oath of fealty which the latter took to 
him. To his person, and to aid him in all he under- 
took, his companions were bound, during his and 
their lives, by the strictest ties i but as to other free- 
men, who lived apart in their villages, the bonds of 
allegiance were much more loose. This rude people 
had no notion of what almost every civilized nation 
had laid down as a maxim, that being bom in, and 
protected by a society, creates a durable obligatioii. 
They served^ indeed, in consideration of the lands 
they held, in all defensive wars ; and in all offensive 
ones, which either were generally approved of, or in 
whkh they chose particularly to engage themselves* 
Nay, so great was the notion of particular independ- 
ence among these people, that they thought that all of 

*Pe mor. Germ. cap. 13. and 14. * 
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the freemen or soldiers, except the comiUs^ who had 
by oath bound themselves to the perBOn of the king^ 
for life, were at liberty to engage in expeditions^ that 
neither the king, nor the faiajority of the nation con« 
eented to ; and that under leaders of their own choos* 
ing. For as, at their general meetingS|. war was ne- 
cessarily the most common subject of deliberation, 
if any one proposed an enterprize, all who approved 
the motion were at liberty to undertake it ; and if 
the king declined commanding therein, they chose a 
general capable thereof ; and when, under his con- 
duct, they had succeeded, they either returned, and 
divided the spoil, and became subjects of their former 
king as before ; or if they liked the country they had 
subdued better, settled there, and formed a new king- 
dom under their victorious leader. Duces ex virtute 
summit^ saith Tacitus ; a practice hard to be account- 
ed for among nations exposed to continual danger^ 
and which must be thereby frequently weakened^ on 
any other supposition than that it was first introduced 
to disburthena narrow territory, overstocked with in- 
habitants. This eflFect, however, it must have had^ 
that their kings were rendered more martial, and 
obliged equally by their glory and interest, to com- 
mand in every expedition, that was agreeaUe to any 
considerable number of their subjects. 

From this custom Montesquieu very ingeniously 
conjectures^ that the Franks derived their right of 
conferring on their mmrs de palais the power of war, 
at a time, when^ by thf long continued slaughters of 
the royal family, they were obliged to place the crown 
on the heads of minors, or of princes as incapable as 
xxinors ; a power that enabled them, by degrees, to 
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osurp the civil administration^ and at length to trans- 
fer the title also of royalt)^ to a new race, in the per- 
son of Pepin*. 

Such, dien, was the face of a German state. A 
king chosen for his illustrious extraction, attended b;^ 
a numerous body of chosen youth, attached to his 
service in war by the strictest bonds of fidelity ; a 
number of freemen divided into villages, over each 
of which was an elective chief, engaged likewise to 
military duty, but in a laxer manner ; and under all 
these were the servants, who occupied the greatest 
part of the land, and supplied the freemen with the 
necessaries of life. 

It is time now to attend a little to their domestic 

policy, and to inform ourselves what were the rights 

of each of these orders in the time of peace. Th» 

king, we are assured by Tacitus, was far from being 

absolutef • He was a judge, indeed^ among his own 

peculiar vassals, who lived on his demesne, as the 

other chieftains were in their respective district»...< 

He presided in their general assemblies, and was the 

first who proposed matters for their deliberation.... 

His opinion had great weight, indeed, from his rank 

and dignity, but his power was rather that of persua* 

sion than of command. The royal family was no 

otherwise distinguished from others, than as their 

personal merit acquired influence, or their high birth 

and capability of succession engaged respect. The 

compapions of the prince were highly honored for 

their faithful attachment tp him, and their valorous 

atchievements in war ; but, as to rights and privi- 

* L'esprit des loix, liv. 31/ 

t De mor. Germ. cap. 7. 12, and U. 
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leges, were on the common footingof other frcetfieriJ 
The only distiiKtion was between the chieftains, or 
lords of the villages, and the vassals who were under 
their jurisdiction. The chieftains were judges in 
their respective districts ; but, to prevent partiaKtjr, 
to each of them were assigned an hundred persons, 
chosen among the populace, to accompany and as- 
sist him, and to help him at once with their authority 
and their counsel* And this institution was, in all 
probability, the original of the jurisdiction of the j&a- 
res curias in the feudal law. Another, and a very 
great check on their chieftains, was their being elect- 
ive, and consequently amoveable every year, if their 
conduct was displeasing either to prince or people* 
These elections, as well as those of their assessors^ 
were made in their assemblies ; where indeed, every 
thing of any consequence was transacted, and there- 
fore they deserve to be particularly treated of. 

These conventions then, unless they were sum- 
moned on extraordinary occasions, were regularly 
held once a month, on certain stated days ; but such 
was the impatience of this people of controul, or any 
regularity of proceeding, that Tacitus observes, that 
frequently two or three days were spent before they 
were all assembled. For in these meetings, every 
freeman, that is, every soldier, had an equal voice. 
They appeared all in arms, and silence was proclaimed 
by the priests, to whom also it belonged to keep the 
assembly in order, and to punish all disturbers of 
its^ regularity. The king in the first place was heard, 
next such of the chiefs as had any thing to propose, 
and lastly others, according^ to their precedence in 
age, nobility, military virtue, or eloquence. If the 
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proposition displeased, they rejected it by an inaiiic- 
\date murmur* If it was pleasing, they brandished 
their javelins ; the most honorable manner of signify- 
ing their consent being by the sound of their arms. 
But this approbation of the general assemblies was 
not of itself sufficient to establish a resolution. As 
the sudden determinations of large multitudes are 
frequently rash, and injudicious, it was found neces- 
sary to have what they had so deteriftined reconsid- 
ered by a select body, who should have a power of 
rejecting or confirming them. For this purpose the 
chieftains were formed into a separate assembly, 
who, in conjunction with the king, either disannulled, 
or ratified what had been agreed to by the people at 
large.* 

Such then was the constitution of a German king* 
dom, a constitution so nearly resembling our own at 
present, as at first view would tempt any one to think 
the latter derived immediately from thence. Yet 
this was not the case. With respect to the Saxon 
times, as far as we can judge from the few lights re- 
maining, the form of government seems very nearly 
to resemble this account which Tacitus gives us ; 
but for two centuries, at least, after the conquest, the 
English constitution wore a face purely feudal. The 
sub-vassals had long lost the privilege of being mem- 
bers of the general assembly, from causes that shall 
be hereafter attempted to be explained ; and the 
whole legislative power was lodged in the king and 
his immediate vassals, whose interests frequently 
clashing, and creating continual broils, it was found 
necessary, for the advantage both of the sovereign 

*Ibid. cap. xi. 

N 
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and nobles, that a proper balance should be formed* 
Accordingly^, much at the same time in France,Spain, 
and England, namely, in or about the thirteenth cen- 
tury, the happy method of readmitting the third es- 
tate, by way of representation, was found out, with 
an addition very favorable to the natural rights of 
mankind, that traders and artizans, who before had 
been treated with the most sovereign contempt, were 
now permitted to make part of the general assembly, 
and put on an equal footing with other subjects.*^ 

But to return to the assembly of German chieftains, 
or their house of lords, as I may call it ; besides a 
share in the le^slative power, they were likewise a 
council, to assist the king in the execution of the res- 
olutions of the general assembly, and determined 
solely by their own authority all matters of lesser 
moment,^that did not immediately affect the whole 
community* De minoribus rebus principes consultant^ 
de majoribus omnes* 

Many other things were likewise transacted \n 
these general assemblies, as particularly the admis* 
sion of a new member into the political society.*.* 
When a youth was judged capable of bearing arms, 
he was introduced by his relations into the assem- 
bly ; and if they testified his capacity of wielding 
them, he was dignified with a lance and javelin by 
one of the chieftains, or by his father, or some other 
near relation* This was his toga virilis* Then, and 
not before, was he emancipated from the family he 
belonged to, was permitted to become a soldier, and 

*Muratori, Antiq. Ital. vol. 4. p. 160. iet Seq. Mably, 
Observations sur rhistoire de France, torn. 2. p. 96. et Seq. 
Madox^Firma Burgi, cap. 1. sect 9. 
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in consequence admitted to all the privileges of a free 
subject. A practice that, in after ages, gave rise to 
the solenin.and public manner of creating knights^* 

This, likewise, was the proper place of accusing 
criminals of public crimes, namely such as were look- 
ed upon by those particularly to affect the whole so- 
ciety ; neither was it unusual, likewise, to bring 
hither accusations of private wrongs, if the party in- 
jured was apprehensive of partiality in his own can- 
ton. 

But the business of greatest moment, next to legis- 
lation, was, that once in a year, in these assemblies, 
each village, with the approbation of the king, chose 
their chiefs, and their hundred assistantsf. Here 
it was they either received a testimony of their good 
behavior, by being continued in office another year, 
or saw themselves reduced to the rank of private 
subjects, if their conduct had not been acceptable...« 
At the same time were the lands distributed to the 
several chieftains, which leads me to say something 
on the next head, their regulations with respect to 
property ; as to which their institutions were very 
singular, and totally different from those of all an- 
cient, as well as modem nations. 

All property being then naturally divisible into two 
kinds, moveable and immoveable, of the first of 
these, people had but a scanty share, their whole 
wealth consisting in their arms, a few mean utensils, 
and perhaps some cattle. The use of gold and sil- 

f Tacit, de mor. Germ. c. 13. ^Iman's Glossary^ 
yoc. Miles. 

t Tacit, de mor. Germ. cap. 12. 
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ver, in the way of commerce, was utterly unknown 
to them, except to a few of their nations, namely 
such as lived near the Rhine, and had acquired some 
by dealing with the neighboring Gauls. Conse- 
quently, there was no such thing as an accumulation 
of wealth among them, or any great disparity in the 
distribution of this kind of property, over which each 
had uncontrouled dominion during his life. But as 
testaments, or last wills, were unknown amongst 
them, upon death, the right went according to the 
plain dictates of nature* Tacitus saith," To every man 
" his own children were heirs and successors. For 
*' want of them, his nearest of kin, his own brothers, 
" next his father's brothers, or his mothers."... 
Whatever there was, was divided anM)ng the males 
next in degree ; save that to each of the females, a 
few arms were assigned, the only dowry in use a- 
mong those people ; a dowry which, as Tacitus 
saith, signified that they were to share with their 
husbands in all fortunes of life and death. Accor- 
dingly, they constantly attended them to the field, 
were witnesses of their valor, took care of the 
wounded * ; and often, if their party had the worst, 
they ran into the ranks, and by their presence and 
danger, animated the men to renew the charge. 

But with respect to real or landed property, the 
case was very different. Here a man had only the 
use, on enjoyment of the profits j and that, too, but 
a temporary one. The real property, or dominium 
r^rt/w, was lodged in the community, at large; and 
was, at the end of every year, cantoned out, and dis- 

* Hi cuique sanctissimi testes, hi maximi laudatores..*. 
Tacit, de m. G. c. 7. Consult also c. 5, and c. IS, 
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tributed to the several tribes of the people ; and the 
portion assigned to each was after that subdivided to 
the respective individuals ; who by these means were 
perpetually removed from one part of the territory to 
another ; nor could any man tell in what place his 
lot was to fall the next year*. And this custom, ab- 
surd as it seems to us, they were so fond of, as to 
continue for some time after they settled in the Ro- 
man territories ; until, growing by degrees acquaint- 
ed with the conveniencies of life, a change of man- 
ners was introduced, and they wished for more set- 
,tled habitations* Then came into use grants for 
terms of years, after for life, and lastly, estates des- 
cendible to heirs,which are those we, properly speak- , 
ing, called fiefs* This continual removal of habi- 
tation, so intolerable to a people any way accustomed 
to comfortable dwellings, was no manner of inconve- 
nience to them. Their little substance was easily 
removed, and two or three days were sufficient to e- 
rect a sorry hovel, which contented the wishes of the 

* It is to be wished, that our ingenious Professor had 
here entered more at large into the history of property 
in land. The subject is important and little understood.... 
The conceptions entertained by the ancient inhabitants of 
Germany and Gaul concerning property have been ex- 
plained and illustrated in a book, intituled, " An historical 
" Dissertation concerning the Antiquity of the English 
" Constitution.** The author of this treatise seems tp ba 
the first who has remal*ked that land is originally the. 
property of nations, and has attempted to account fi>r thre 
manner in which it comes to descend to individuals. Sf^ 
Hist. Dissert, part 1. sect. 3. See also Professor Millai**s 
valuable work on the Distinction of Ranks in Societyi p. 
J 65. et seq. 2d edition. 
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greatest among them^. But their passion lor tHis 
coinstant change of place seems derived from that 
condition which I have already observed they were 
sny namely, a middle state between hunters and 
•beipherds ; and that they still retained that practice^ 
was an evidence that they had not been long reclailh* 
cd from a savage life, Tacitus indeed says, that, in 
Ae intervals of war, they were not much employed 
in bunting, but lived a lazy and inactive life. Thisy 
however, I apprehend, must be understood only of 
a few nations, nearest to the Romans^ where game 
was not so plentiful, and not of all the Germ^ms in 
general i for it is certain the Franks had a strong^ 
passion thaEt way, after they were settled in Gaul ; 
and from them the plan of the forest laws, so justly 
complained of in England^ after the conquest, was de> 
rived.^ And true it is, that whole nations, as well a» 
individuals, were possessed with this ranvbling in* 
elmation ; and that, not always with a view of set- 
tBng in a better country. If the Germans changed 
their barren wilds for the warm sun and fertile cli- 
mate of Gaiil, we are assured by the s^ine authority, 
that many tribes of the Gauls, on the other hand, re- 
moved to the forests of Germany. If Jornandes 
tells, usy that the Goths quitted the bleak and barren 
mountains of Scandinavia for the pleasant banks of 

the Danube, he likewise informs us, that, afterwards, 

< 

4liey jeturB^ed back into their native country. 

As to their methods of administering justice, I 
ilave already observed, that their chieftains, in tht 
st^veral districts, assisted by their assessors, were 

^C«sar, de belL Gall, lib, 4. c, L Lib. ,6. c. 22. Tacit. 
A&^or* Germ. c. 36. 
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their judges* Before them all causes were broiight, 
which were not discussed in their general assemblies ; 
but as to the manner of investigating the truth, all* 
the German nations did not agree* Nay, the Salian 
Franks differed considerably from their brethren, die 
Ripuarian Franks* If the judge, or his assessors, or 
any of them, had knowledge of the fact in dispute, 
which often happened, as these people lived much im 
public, and in the open air, they gave sentence <m 
such their knowledge* This was common to theim 
all ; but if there was no 'such knowledge in any of 
Ae pares curia, as I may call them, and the fact in 
question was denied, the Salians proceeded thus :••• 
The accuser or plaintiff produced his witnesses, the 
accused did the like ; and on comparing the evidence 
on both sides, the judges gave sentence. If the 
plaintiff had no witnesses, the defendant, on his deni« 
al, was dismissed of course* If the witnesses for the 
plaintiff failed in fully proving the point, and yet their 
testimony was such, as induced a presumption which 
the other party was not able to remove, the trial was 
referred to the ordeal** That of boiling water was 
the most usual among them* The manner was thus: 
The person suspected plunged his hand into the boil- 
ing water, which was afterwards carefully closed up, 
and inspected at the end of three days : If no sign 
of the scalding then appeared, he was acquitted ; if 
otherwise, he was esteemed guiltyf* 

It is strange that any people should, for ages, make 

*Du Cange, Glossarium voc. Juramentum. Georgisch, 
Corp. juris Germanici andqui. 

tSpelman, Gloss, voc. Lada et Ladare. Stru¥- Hist- jur. 
«a:iminal. ^sect. 9. ^ 
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use of such a method, which a vety little reflection, 
or common experience, might easily satisfy them had 
no manner of connection with guilt or innocence.... 
But, besides the gross superstition of these nations, 
who thought the honor of providence concerned in 
the detection and punishment of criminals, Montes- 
quieu hath given us another reason for this practice, 
which, whether just or not, for its ingenuity, deserves 
to be taken notice of. He observes, that the military 
profession naturally inspires its votaries with mag- 
nanimity, candor, and sincerity, and with the utmost 
scorn for the arts of falsehood and deceit. This tri- 
al, then, he imagines calculated to discover plainly to 
the eye, whether the person accused had spent his' 
whole life in the arts of war, and in the handling of 
arms. For if he had, his hands would thereby have- 
acquired such a callousness, as would prevent any 
impression from the boiling water, discernible at that 
distance of time. He therefore was acquitted, be- 
cause it was presumed he would not screen himself 
by a falsehood. But if the . marks appeared, it 
was plain he was an effeminate soldier, had re- 
sisted the force of education, and the general bent 
of his countrymen ; that he was not to be moved by 
the spur of constant example, that he was deaf to the 
call of honor ; and consequently such a person whose 
denial could have* no weight to remove the presump- 
tion against him.^ 

These were the methods of trial among the Sali- 
ans, but the Ripuarian Franks, the Burgundians, and 
several other German nations acted very differently. 
No witnesses were produced among them on either 

♦L'Esprit desLoix,Uv, 28, ch. 17. 
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tide, but they contented themselves with what were 
caOed negative proofs ; that is, the person accused 
swore positively to his own innocence, and produced 
such a number of his relations as the custom of the 
country required : or if he had not relations enough, 
the number was made up out of his intimate ac-> 
quaintance : These were to swear that they believed 
his oath to be true, and upon this he was acquitted. 
But if he declined the oath, or could not produce a 
sufficient number of compurgators, he was found 
guilty ; a practice that fully proves these nations 
were, when this method was introduced, a people of 
great simplicity and sincerity^. 

But as, by this means, every profligate person, 
with the assistance of a few others as wicked as him- 
self, was 9ure to escape, the defects of this kind of 
trial introduced another, or rather revived an ancient 
one, no less inconclusive. Anciently, the Germans 
had no judicatures for the decision of private 
wrongs ; but each in person took his own satisfac- 
tion, and this introduced perpetual combats. When 
the new method of trial came in use, a party seeing 
his adversary ready to defeat his just demands, and 
screen his injustice with perjury, resorted to his an- 
cient right, refused to accept the oath, and appealed 
to the providence of God by the trial of battle : a 
method as absiu*d, indeed, as the former, but pecu- 
liarly adapted to the way of thinking of the Germans, 
who frequently, before they entered into a war, 
prognosticated the success of it from the event of a 
combat between one of their own nation, and a cap- 

*Georgisch, corp. juris Germanici antiqui, p« 347, and 
p. 368. 

o 
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tive of the enemy*. This kind of trial gained ground 
among all the descendants of this ferocious peoplef, 
and introduced itself at length among the Salians, 
who had it not at first, and who, by admitting posi- 
tive proofs, had no need of it ; and, though long fal* 
len into disuse, hath left behind, its offspring, private 
duelling. It hath been long since observed, that this 
fashionable custom owed its origin to these northern 
nations, the ancestors of the present inhabitants of 
Europe, as no other nations, ancient or modem, 
however martial or disposed to war, had any knowl- 
edge or practice of it ; but it is undeniably evinced 
by this, that as a lie, above all other provocations, is 
the strongest, and what lays gentlemen of honor un- 
der an indispensible necessity of duelling, so were 
you lie the very words mutually given and received 
in old times, the accustomed forms of joining issue 
by battle, after which, neither party, without perpet- 
ual infamy and degradation from his rank, could re- 
cede. 

I have taken the more notice of these four differ- 
ent methods of trial among the old Germans, as every 
one of them has been received into England. Con- 
cerning the first, the trial by witnesses, little need 
be said. As it is the fairest, and the justest, it has 
accordingly, pursuant to the practice of all civilized 
nations, prevailed over all the rest ; and it is that, 
and that only, that we use at this day. But the or- 

*Du Cange, Gloss, voc. Duellum. Spelman, voc. cam- 
pus. Selden's Duello, or Treatise, on Single Combat, 
ch. 5. 

tGeorgisch, Corp. juris Germanlci andqui, p. 9«0, 1063, 
1223, 1267, 1270. 
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deal also was in use aiaong the Saxons, and continu- 
ed some time after the Norman conquest ; as ap- 
pears, not only by the old records of the law, but 
from the famous story, whether true or false, of 
queen Emma, mother of Edward the Confessor, and 
the plow-shares*. The trial by negative proofs, 
though out of practice, is still in being, in what is 
called by us the wager of law ; where, if a person is 
impleaded in an action of debt, on a simple contract, 
he may clear himself, by swearing he oweth it not, 
and by producing eleven others, who swear to their 
belief he has deposed the truthf. Hence it has hap- 
pened, that for a long time past, actions ofdebt^ in 
such cases, have not been brought, but another, called 
an action on the case^ is the usual method, which ad- 
mits the parties on both sides, as to the point of 
debt, velnon debet to an examination of witnesses.... 
For the last, the trial by battle, our old boojcs are 
full of it, in real actions ; and although, to prevent 
the inconvenience and uncertsunty of it, the grand as- 
size was invented ; yet was it in the tenant's, that is, 
the defendant's option, to choose which method of 
trial he pleased. The latest instance of joining is- 
sue fay battle, I have met with, is in Dyer's Reports^ 
in the beginning of Elizabeth's reign| ; but by this 

*SeIden, Analecta Anglo-Britannica, lib. 2. cap. 8. 

tBrady's Hist, of England, p. 65. 

\Mv. Barrington has remarked, that « the last trial by 
" battle in England was in the time of Charles I. and that 
« it did not end in the actual combat." Observations on 
the Statutes, 3d edition, p. 202. The last instance which 
occurs of the judicial combat in the history of France, was 
the famous one between M. Jamac and M. de la Chaistaig- 
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time It was so much discouragiifcd, that, by force of 
repeated adjournments, the parties were prevailed 
on to agree, and judgment was at length given upon 
the failure of one of the parties appearing on the day 
appointed for the combat. 

When the truth, by some of the methods above- 
mentioned, was ascertained, judgment was to be giv- 
en. Here it will be proper to observe, that, among 
these people, there were only two kinds of crimes, 
that were looked upon as public ones, and conse- 
quently capital. The first was treason, or desertion 
in the field, the punishment hanging ; the second 
cowardice, or unlawful lust, for they were strict ob- 
servers of the nuptial band, the punishment stifling 
in a morass, with an hurdle over them. It seems, 
at first view, surprising, that murder, which Tacitus 
assures us, from sudden gusts of passion, and intem- 
perance in liquor, was very frequent, should not, ai 
it so much weakened the strength of the nation, be 
considered as a criminal offence, and punished ac- 
cordingly*. But a little reflection on their situa- 
tion will reconcile us to it. The person slain was 
already lost to the society, and if every murder was 
a capital offence, the state would lose many of its 
members, who were its chief supporters. Besides, if 
the slayer had no hopes of mercy, nothing else 
could be expected than his desertion td their ene- 
mies, to whom he could be of infinite service, and to 
them of infinite detriment, from his knowledge of 
their strength and circumstances, and of the passes 

nerie, A. D. 1547. Dr. Robertson's Charles V. vol. U 
p. 298. 
*Tacit. de mor. Germ. cap. 13, and 35. 
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into their country, through the morasses and forests, 
which were their chief defence. Murder, therefore, 
like other lesser crimes, was atoned among those peo« 
pie, as it was among the ancient Greeks, who were 
in pretty similar circumstances, in the heroic times, 
as Ajax assures ua in these words, in the ninth Iliad: 

namely, by a satisfaction of cattle, com, or money, to 
the persons injured, that is, to the next of kin to the 
deceased, with a fine to the king or lord, as an ac- 
knowledgment of his offence, and to engage the so- 
ciety to protect him against the future attempts of 
the party offended. These satisfactions were not 
regulated ori^boally, nor fixed at any certain rate, but 
left to the discretion of the injured, or next of kin.... 
However, if he appeared extraordinarily unreasona- 
ble, and refused what was judged competent, the so- 
ciety, upon payment of his fine to their head, took 
the offender into protection, and warranted his secu- 
rity against the attempts of the other party, or his 
friends. After these nations were settled in the Ro- 
man empire, these satisfactions for each offence were 
reduced to a certainty by their laws*. 

This is as much as I have thought necessary to ob- 
serve at present, concerning the manners and customs 
of these people, while they remained beyond the 
Rhine. It will next be proper to see how far after- 
wards they retained them, and what alterations were 
introduced by their new situation. 

*Iindenbrog. Cod. Leg. Antiq. p. 1404. Tacit, de mor. 
Germ.c. 21. LI. Wal. by Wotton,p. 192, 194. LI. Angk>- 
Saxon, ap. Wilkins, p. 18, 20, 41. Hickes. Dissert. Epist 
p. 1 10» Georgisch, corpus jur. Germ, antiq. 
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The decSne of the Roman emfiire...J'heimadm»oftlu ^fbrth^ 
em natio7is„..The man?ier in vkich tketf settled in the Ro-- 
man fircvi72ces„„The changes insensibly introduced among 
them in consequence of tlieir new situation „»,The p^oUcy and 
condition of the Franks after they had settled in France, .», 
TTie rise of the feudal la'a>„.,Estates beneficiary and temfiO" 



Tariff 



IT is full time now to quit the wilds of Germany, 
fa attend these nations in their passage into the Ro-* 
man dominions, and to take a view of the manner 
w&erein they settled themselves in these new coun- 
tries* The Roman empire had been long on the de* 
dine ; but especially from the time of Severua, it 
every day grew weaker. This weakness arose, in a 
great measure, from an excessive luxury, which dis- 
qualified not only their great ones, but the bulk of th^ 
Roman people for soldiers ; and also from the tyran- 
idcal jealousy of their emperors, who were afraid of 
trusting persons of virtue or ability^ and had no other 
method of supporting their authority, than by em- 
ploying numerous standing armies, that, under them, 
p^iHaged and oppressed the defenceless populace ; and 
lastly^ from the licentiousness of the soldiery, who 
made and unmade emperors according to their wild 
caprices.. Hence proceeded many competitioBS for 
that dignity, and continual battles and slaughters of 
their men at arms ; the natural consequence of which 
was, that whoever prevailed in these bloody contests^ 
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-always found himself less able and powerful to defend 
the empire from foreign enemies, or domestic com* 
petitors, than his predecessor was^« 

About the year 200 after Christ, the several nations 
who had been hitherto cooped up beyond the Rhine 
and the Danube, and kept in some awe by the terror 
of the Roman name, began to gather some courage 
from the weakness of the empire ; and from that time 
few years passed without incursions into, and ravages 
of, some part of the southern territories, by one or 
other of these people ; and how redoubtable they be- 
came to that decaying state, may easily be judged 
from the particular fondness the emperors of those 
days liad, upon every slight advantage gained over 
fhem, for assuming the pompous titles* of Gothicus, 
Vandalicus, Alemannicus, Francicus, &c* not for the 
conquest, or reducing into subjection those several 
people, as in ancient times, but merely for having 
checked them, and kept them out of the Roman boun- 
dariesf. 

But these invasions of the northern nations were a 
long time confined to the single views of rapine and 
plunder ; for as yet diey were not fully convinced of 
their own strength, and the enfeebled condition of 
their enemies. And perhaps they might have longer 
continued in this ignorance, and within their former 
bounds, had it not been for an event that happened 
about the year 370, the like to which hath severaS 
times since chan^d the face of Asia* I mean a vas(t 

•Montesquieu on the Rise and Decline of the Roman 
£mpire. Dr. Geddes, in his Tract concerning the nations 
which overturned the Empire of the Romans, p. 2 1—26. 
. tSelden's titles of honor, part 1. chap. 5. § i- 
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irruption of the Hunns, and other Tartarian nations 
into the north of Europe. These people, whether 
out of their jjatural desire of rambling, or pressed by 
a more potent enemy, were determined on a general 
change of habitation ; and, finding the invasion of the 
Persian empire, which then was in its fuU grandeur, 
an enterprize too difficult, they crossed the Tanais, 
and obliged the Alans and Goths, who lived about 
the Borysthenes and the Danube, to seek new quar- 
ters. The former fled westward to Germany, al- 
ready ov^oaded with inhabitants ; and the latter 
begged an asylum from Valens in the eastern empire, 
which was willingly accorded them. The countries 
south of the Danube were before almost entirely de- 
populated by jjieiij frequent . ravages. Here, there- 
fore, they were, permitted to settle, on the condition 
of embracing the Christian faith ; and it was hoped 
they, in titne, would have proved a formidable bar- 
rier against the encroaching Hunns, and by a con- 
formity of religion, be at length melted into one peo- 
ple with the Romans. For the attaining this purpose, 
they were employed in the armies, where, to their 
native fierceness and bravery, they added some knowl- 
edge of discipline^ the only thing they wanted ; and 
many of their kings and great men were in favor at 
court, and either supported by pensions, or raised to 
^employments in the state*. 

But the injudiciousness of this policy too soon ap- 
peared ; and indeed it was not to be expected that a 
pe^le used entirely to war and rapine, and unaccus- 

*Procop. de bel. Goth. ap. script. Byz. Jomandes, ,Paul- 
us Wamefridus, Gregory of Tours. Mably, obserrations 
turrhistoire de France, torn. 1 chap. 1. 
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tomed to any other mothod of subsistanfie, could in 
a short time be reduced to the arts of social life, and 
to the tillage of the earth ; or be retained in any 
moderate bounds, in time of peace, wheil'^ by being 
admitted within the empire, they saw with their own 
eyes the immense plunder that lay before them, and 
the inability of the Romans to oppose their be- 
coming masters of it* During the life of Theodo- 
sius they remained in perfect quiet, awed by his 
power and reputation ; but when he left two weak 
minor princes under the guardianship of two inter- 
ested and odious regents, it was obvious they could 
not be bridled much longer. Though, if we are to 
credit the Roman historians, their first irruption 
was owing to the jealousy Ruffinus, the prime 
minister of Arcadius, entertained of Ctilicho, the 
guardian of Honorius. This latter, it is said, am- 
bitious of holding the reins of both empires, pretend- 
ed, that Theodosius had on his death-bed appoint- 
ed him sole regent of both. For, though Arcadius 
was now of sufficient age to govern of himself, he 
was, in ttuth, for want of capacity, all his life a mi- 
nor. Ruffinus, we are told, conscious of his rival 
Stilicho's superior talents and power, resolved to 
sacrifice his master's interest rather than submit to 
one he so much hated ; and, accordingly, by his pri- 
vate emissaries, stirred up both Goths and Hunns,to 
fall at once on the eastern empire*. 

In the year 406, these nations, so long irrecoftcBe- 
able enemies to each other, poured their swarms in 
concert into the defenceless dominions of Arcadius. 
The Hunns passed by the Caspian sea, and with un« 

^iannoQe's hist, of Naples, lib. 11. cap. 4, 
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relenting cmelty ravaged all AtAkto the gates of An- 
tioch ; and at the same time the Goth», under the 
so much (jiggjjtded Alarick, with no less fury, com- 
mitted thWRe devastations in Illyricumy WTacedon,. 
Greece, ' and PelopojmeBUS, Stilicho, thinking 
that his saving the eastern empire would undoubted- 
ly accomplish for him his long wished-for desire of 
governing it in the name of Arcadius, as he did the 
wiestern in that of Hohorius, hasted into Greece wiA 
a well-appointed army. But, when he had the bar- 
barous enemy cooped up, and, as it were, at his mer- 
cy, the weak prince, instigated by his treacherous 
minister Ruffinus, sent him orders to retire out of 
his doimiiions* The Goths returned unmolested to 
the banks of the Danube, laden with plunder ; and 
Stilicho went back to Italy boiling with rage and re- 
sfetment, but he never had an opportunity of wreak- 
ing his yengeance on his treacherous rival. 

In the next year, Germany, surcharged with htT 
own inhabitants, and th^ nations who fled from the 
Hunn^^ aud, perhaps, instigated by Ruffinus, to find 
wort for Stilicho at home, sent forth her multitudea 
across the Rhine ; and, for three successive years, 
<he Suevians, Alags, Vandals, and Burgundians, 
laid all the open country of Gaul waste ; and, about 
the same time, Constantine, a Roman Briton, assum- 
ed the imperial purple, and was acknowledged by 
all the Romans of that island and Gaul. 

: The western empire was now utterly disqualified 
fpy defence : Stilicho, the only man whose abitities 
aridiafluence were capable of saving the falling state, 
had been suspected of treason in aspiring to the dia* 
4eiii, and was put to death r^uid Al^iek, having be-* 
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fore efectually plundered Greece, was now acting 
the same part in Italy, while Honorius, shut up, in 
Ravenna, made but feeble efforts of resistance. Twice 

I was Rome besieged, once redeemed by an immense 

ransom, and the second time taken, plundered and 
burnt* At length these calamities a little subsided ; 

I Constantlne, the British usurper of the Empire, died ; 

and all the western Romans again acknowledged 
Honorius ; but the western empire, though she ling- 
ered sometime, had received her mortal wound, and 
utterly perished in less than fifty years* The dis- 
tressed emperor Honorius granted to the Burgundi- 
ans, who were the most civilized of these l>arbari- 
ans, and had embraced the Christian religion, the 
country they had possessed themselves of, namely, 
Alsace, ^nd Burgundy. The Goths, who were al- 
ready Christians, but of the Arian persuasion, hav- 
ing by this time exhausted Italy, were easily pre- 
vailed on, under Ataulphus, Alarick's siioeessor, to 
setde in the south-west of Gaul, under a like grant ; 
which country had been quitted in the year 410 by 
the Sueves, Alans and Vandals, who had over-rui| 
all Spain, and divided it into three kingdoms. And 
thus were two kingdoms formed in the south of Gaid^ 
the new inhabitants of which coming by compact, 
and under the title of the Roman emperor, behaved 
afterwards to the subjected Romans and Gauls, not 
in tjie light of brutal conquerors* Though they 
themselves retained their own customs;, they indul- 
ged these in the use of the Roman laws, suffered 
them to enjoy a considerable portion of the lands, 
and made no very afflicting distinctions between 
themselves and their subjects* 
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The Burgundians, particularly, we arc informed, 
took two thirds of the lands, the pasturage andforests, 
with one third of the slaves to look after their flocks, 
and left the remainder to ihe Romans, who were 
skilled in agriculture. They also quartered them- 
selves in the houses of flie Romans, which naturaJly 
produced an acquaintance and amity between the 
two nations. But one great reason, as I apprehend, 
of the lenity of these people to the vanquished (and 
a similar one will account for the Ostrogoths and 
Lombards in Italy, afterwards, following their exam- 
ple, which likewise hath been taken notice of with 
wonder by some authors) was their neighborhood to - 
die Roman empire, whidh still continued in name in 
the west, and which they might well be afraid of 
seeing revived, under a prince of ability, if their 
harsh treatment alienated the conquered people's afc 
fections from them^. 

But different was thje treatment die conquered 
ftiet with from the Franks, who about this same timd 
settled themselves at a greater distance from Italy, 
namely, in Belgtc Ga^]l« The Franks, above most 
pf the other German nations, had been, for a consid- 
erable time attached to the Romans, insomuch, that 
if they did not receive their kings from them, as 
Claudian tells us they did from Honorius, at least 
the kings received theii* confirmation from the em- 
perors ; and they continued in this fidelity till th« year 
407, when they fought abloody battle with the Sueres, 
Vandals, and Alans, to prevent their passing tike 

• Bouquet, le droit public de France, cclairci par les 
monumens de Tantiquite, p. 6 — 10. MontesquieUj I'Es^ 
prit des loix, liv. 30. chap. 6, 7, g, 9. 
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Rhine, to invade the Roman territories. But when 
they foimd the western empire already dismembered^ 
they thought it not convenient to lie still, and suffer 
other nations to shski^' the prey entirely amongst 
themselves. Thife Salians, therefore, .took posses- 
sion of the present Netherlands, and the Ripuarians 
to their original country of Mentz and Hesse, ad- 
ded Treves, Cologne, and Lorrain. Some have 
Aought these people had grants from the Roman 
emperor, in the same manner as I have mentioned 
before concerning the Burgundians and Visigoths ; 
but I should, with others, apprehend this to be a mis- 
t^e ; for ^tius, the Roman general, left the Goths 
and Burgundians in quiet possession of their seats, 
tut defeated, and obliged the Franks to repass the 
Rhine, which made them, after the danger was over, 
return with double fury ; and for a long time after, 
they treated the conquered Romans in the stile of 
masters, and with many afflictive distinctions, im- 
known to their neighbors the Goths and Burgun- 
dians^. 

Many, in the first heat of victory, they reduced t» 
slavery, to a servitude very different from what had 
been before practised in Germany, and nearly ap- 
proaching to what was used by the Romans. For 
whatever property was acquired by these slaves or 
servants, who in after ages were called villains, be- 
longed to thehr masters, not absolutely, as at Rome j 
but the masters claimed and took possession of it, 
^d thfey (I mean in France) for the enjoyment of 
what was permitted them, paid a stipulated tax called 
^enstiSy which was the only tax used there in those 

fReliq. Spelm. p. 2—7, 
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ancient times. How^v^r, they di4 not employ thent 
in domestic drudgery, but suffered them to livf^ji^art^ 
as the proper Gerinan servants had done. !|1ieir 
duties were imcertain, in tbiit. agreeing with those 
of the men of war, ^J^ dSifeiiing, from t]iose of^ 
the middle rank, which f^Bhall- hereafter mention, 
smd were of the most humiliating kpd, th^ being 
€rf>liged to attend at their Wfd'tf summons, >ll| carry 
out dung, remove nuisances, and do other mean sbA: 
servile offices. The number of these slaves and vil* 
lains for centuries perpetually increased, from the 
many wars both fiweign and civil, these people were 
engaged in, and the jus gentium of those ages, by 
which all that were taken in war were reduced tQ 
slavery ; insomuch, that by the year 1000, the num* 
ber of these villains was immense, whole cities and 
ijegions being reduced to that stated. 

This introduction of a new order of men, unknowns 
to the original German policy, and inferior to all others^ 
was of advantage to that which had been before the 
lowesty I mean the servants^ as they were called in 
Germany, or socage tenants^ as they were called in 
JElngland ; for the duties, which they paid their lord$. 
were fixed at a certain rate, which being performed^ 
fhey were chargeable with no other burthens, and^ 
tjhough no ttiembers of the body politic,, as having nQ 
a^tare m the public deliberations, either in person, or 
fcy representation, wei:e in reality free men. TheSK^ 
with the addition of several of the captive Romans, 
who were most stilful in agricultmie, were th^ suc- 
cessors of the old servants in Germany j^ hut their 

*Potgiesser, de stat. servorum, lib. 3. cap. U Montes- 
^iet^ TEspritdes loixj liv. 30. chap. 14* Du Cange, vac, 
Servus* 
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numbers, from the causes before-mentioned, the per- 
petual wars, continually decreased, great multitudes 
of them being reduced into the state of vilhdni^t* 
The soldiers, who were really what composed the 
nation, continued for a longer time pretty much in 
the same state as in Germany ; for a whole people 
do not |Mrt with tiieir accustomed usages and prac* 
tices on tflt'sodden. They changed their habitations 
4 as before, their manner of judicature and admini^ 
taring justice continued the same, they met in gene- 
ral assemblies as usual, but, as they were now dis- 
persed over a more extensive country, not so fre- 
quently as formerly. When they were converted to 
Christianity, which happened under Clovis, who, by 
uniting all the Franks, subduing the Alemans, and 
conquering considerable tracts of comitry from both 
ttie Visigoths and Burgundians, first formed a..€Qii- 
siderable kingdom, it was foimd exceedingly incoKve- 
nie'nt to assemble every month* Thrice in the year, 
namely on the three festivals, was found sufficient, 
except on extraordinary occasions ; and this method 
was comtinued many ages in France and in Englaad* 
For hcmdreds of years after the conquest, these 
were the most usual and regular times of assent 
bling parliaments. 

But dioug^ things, in general, wore Ae same face 
tM when these people remained at home, it will be 
secessary to observe, that a dumge was insensibly 
introducing, the kings and the chieftains were dailif 
incie^mig their privileges, at the expence of die 
^otkMabxk soldiers, an event partly to be ascribed tp 

fSpelmM»rsliq. £2, I4t %4t9. * Mimtori antiq. ItaLToL 
«.p.n2. 
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the genafal ass.emblies being less frequent, and con* 
•equently fewer opportunities occurring for Ae peo* 
pie at large to e»rt their power ; but principally to 
the many years they had spent successively in camp, 
before they thought themselves secure enough to 
disperse through the country. The strictness of 
military discipttne, and that prompt and unUmited 
obedience its laws require, habituated them to a ' 
more imptteit submission to their leaders, who, from 
the necessities of war, were generally continued in 
command* And it is no wonder that while the au- 
thority of the inferior lords was thus every day gain* 
ing strength, that of the king should encrease more 
considerably. For, probably, because he, as gene- 
ral, was the fittest person to distribute the conquered 
lands to each according to his merits, he about thii 
time assumed to himself, and was quietly allowed 
the entire power of the partition of lands. They 
wei^e still, and for some considerable time longer, 
assigned in the general assemblies, but according t^ 
his sole will and pleasure, to the several lords, who 
afterwards subdivided them to their followers in the 
same maaner at Aeir discretion ; whence it came, 
liiat the&e grants were called benefices, and are con- 
stantly described by tbe old writers, as flowing from 
the pure bomity and benevolence of the lord*. 

A power so extraordinary in a king would tempt 
any one at first view, to think that he who had so un- 
limited a dominion over the landed property, must 
be a most absolute monarch, and subject to no man- 
ner of controulwhatsoevir* It will therefore be 

4*BrusseI, usage des fiefs, liv. 2. MMen'i)^ of honorj^ 
fart 2. cap. 1. § 33. and § 33. 
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proper to make aa observation or two, to ahev yrhy^ 
in ftct) it was otherwise. First, then^ the ascendant 
the lords had gained over their foUowers, made it 
extremely dangerous for the king to oppress the lords, 
lest it might occasion, if not a rebellion, at least a de« 
sertion of them and their people. For the bonds of 
allegiance, except among the con^mnions of the king, 
as I observed before, were not yet fully tied. On the 
other hand, ibe interest of the lords obliged them to 
protect their inferiors fiom the regal power. Seoondly, 
this power of the king, and of his lords under him, 
was not unlimited in liiose times, as it may appear to 
be at first sig^t, and as it became afterwards^ For, 
though he could assign what land he pleased to any 
of the Franks, he could not assign any pan to any 
other but a Frank, nor leave any one of the Franks 
unprovided of a sufficient portion, unless his behavior 
had notoriously disqualified him^. 

But the strongest reason s^inst this absolute power 
m those times, is to be drawn from the common feeU 
ings of human nature. As absolute -monarchies are 
only to be supported by standing armies, so is an ab« 
solute imlimited power over that army, who have 
constantly the sword in their hands, a thing in itself 
impossible. The Grand Seignior, is, indeed, the im» 
controuled lord of the bulk of his objects, that is, of 
the unarmed ; but let him touch the meanest of the 
janizaries, in a point of common interest, and he will 
find that neither the sacredness of the blood of Otto- 
man, nor the religious doctrine of passive obedience, 
can secure his throne. Hi)w then could an elective 

♦Mably, observations sur Thistoire de France, Uv. 1. 
chap. 5 and 6. 
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prince, in these northern regions, exercise an tmcoilv 
trouled dominion over a fierce people, bred up in the 
highest notions of civil liberty and equality ? One 
of their old maxims they long religionsly adher6d to, 
that is, that, in consideration of their lands, they 
were bound to serve only in defensive wars ; so tl&t 
a king who had engaged in an offensive one, had ev- 
ery campaign a new. army to raise by the dint of lar* 
gesses ; which if he had no treasure left him , by his 
predccessi&r, as he frequently had, and which every 
king by ail hieans was diligent ki amassing, he sup- 
plied /rom the prqfits of his dCTiesns, the census on 
his villains, or els^ from foreign gjiinder*. 

But these people had not long been settled in their 
new seatB% Jjefore the increase of their wealth, and 
the comfortableness of their habitations, rendered a 
constant repiovi^ inconvenient, and made them desir- 
ous of moire settled assurance in their residence, than 
that of barely one year. . ^ence it came, that many 
were, by the tacU permissioii of the king, or the lord, 
allowed to holcT after their term was expired, and to 
become what our law calls tenants, ky sufferance^ 
amoreable at anytime, at the pleasure of the superior j 
and afterwards, to remedy the uncertainty of these 
tenures, grsmts for more yeaaps than one, but generally 
for a very short term, were introduced. The books 
of the^dXidal law, written many hundred years after, 
indeed, say th^t the first grants were at will, then for 
pne year, then for more ; but I own I cannot bring 
myself to believe that these conquerors, who were ac- 

*Gregor. Turonen. lib. 2. cap. 27. Usage des fiefe, par 
Brussels liv. 3. cap. 6. Dissertation en the antiq. of the 
English constitution, part 3. § 2. 
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customed in Germany to yearly pants, could be sat* 
isfied with a tenure so precarious as under that of a 
year, in their new acquisitions. These grants at 
will, therefore, which are mentioned in those books, 
I understand to be after their term ended. I mean 
ifl^^jonly as to the warrior-Franks, for as to the soc« 
%flg^s and villains, I will readily allow that many of 
the ffnriir, and all the latter, were originaUy at plea^ 
surei^ *' 

About this period, as I gather from the reason and 
circumstances of the times, was introduced the ten- 
ure of castleguard, which Vas the assignment of a 
m^'\iBLsi^ey with a tract of country adjacent, on condition 
^^^f defending it from enemies and rebels. This ten- 
ure continued longer in its original state liian any 
other.; for by the feudal' law it could be granted for 
no- more than one year certainf. * - 

It is time now to take notice of such of the Romans 
as lived among the Franks, and by them were not re- 
duced to slavery. Clovis began his conquests with 
reducing Soissons, where a Roman general had set 
himielf up w^ the title of a king ; and after he had 
extended his conquests over all the other states, the 
Franks, and some other German nations, the Armo- 
rici, the inhabitants of Brittany, who, cfut off from 
the body of tlie empire, had for some |ime formed a 
separate state, submittf^ to him on condition of re« 
taining their estaflbis, and the Roman laws. Their 
example was sooi^ followed by others. The Gaub 
who dwelt on the Loire, and the Roman garrisons 

♦Lib. feud, l.tit 1. Hume appendix, 3. Dalr3anple, 
JEssay on feudsj property, cap. 5. § 1. 
tCoke on Lktleton, lib, 2. chap. 4. 
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there, were taken into his service. Thus vras the 
king of France sovereign of two dbtinct nations^ in- 
habiting the same country, and gofvemed by diferent 
laws. The Franks were ruled by their customs, 
which Clovif and his successors reduced into wtiU 
ing ; the Ro;nans by the imperial law. The esiptes^ 
of the on e were beneficiary and temporary ; l^sti^jQlf 
the others "were htld pleno Jure wad perpe^rftit(|^ and 
now, or soon after, began to be called alloc^* ^ But 
these allodial estates were not peculiar in after times 
to the Romans ; for as these estates were alienable, 
many of them were purchased by the Franks : , Sq^^ 
that we read, that when Sunigisila and GaIlamo|^H 
were deprived df the benefices they h^ld as Franks^^ 
they were permitted to hold their estates in proprie- 
ty- As the Romans were, before their submission, 
divided into ^^ifee classes, the nobles, the freemen, and , 
the slaves, so they continued thus divided ; the no- 
bles being dignified with the title of convives regis^. 

But as it was unsafe to trust the government of 
these new subjects in the hands of one of their na- 
tion, the king appointed annually cm«^ of his conif * 
panions, or comites^ for that purpose, iH' a certain dis- 
trict ; and this was the origin of counties, and 
counts. The business of these lords was to take 
care of, and account for the profits of the king^s dc- 
mesns, to 'administer justictfc.and account for the 
profits of the courts ; whicR;wi^«y Very consJdenible, 
as the Roman laws about crifcies ^eing, by degrees, 
superseded, and consequently capital puiiishinent ill 
|nost cases abolished, all offences became fineable, a 

♦Montesquieu, TE^prit des loix, liv. SO. chap. IS. Du 
p9isx^y voc. Alod. SdfaJitcrri Th^ur. voc. iAlod. 
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liArA of which they retained to themselves. They 
also, in imitation of the lords of the Franks, led their 
fiallowers to the wars* For every free Roman, that 
keM four manors, was obliged to serve under his 
count ; and those diat had more or less contributed 
in proportion. This military duty, together with an 
' .^ligation of furnishing the king with carriages and 
waggons, was all the burden put upon them, instead 
of those heavy taxes and imposts they had paid to 
their emperors ; so that, in this instance, their situa- 
tion was much mended, though in other respects it 
was sufficiently mortifying*. The greatest among 
£' ^em was no member of the political body, and inca- 
'-' pable of the lowest office in the st^Ml ; and as all of- 
fences were ntiw i fineable, those comtiiitted against a 
Frank, or other Barbarian, were estimated at double 
to the compensation of those committed against a 
Roman or Gaul. No wonder, then, that gentilis hO' 
moy a term formerly of reproach among the Romans, 
{for it signified a heathen and barb^ian) became 
BOW a nwt^, of honor, and a mark of nobility ; and 
that the BSjimans earnestly longed to turn their allod- 
ial estates into benefices, and to quit their own law 
for the Salic. And when once they had obtained 
that privilege, the Romaa law insensibly disappear- 
ed, in the territories of the Franks, the northern parts 
of modem France, which are still called the ptns det 
coutumes ; whereas, in the southern parts, where no 
such odious diitincticHis were made by the original 
conqueror, the Roman law kept its ground, and is to 
this day almost entirely observed. These countries 

♦Heianec. Etem. jur. Germ. lib. 3. $ 26. Seldcn's tit. 
of hon. part 3. chsqp. 1. Spelman, voc. comites. 
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are called by the French lawyers the pais de hi icrit^Y 
meaning the Romanf* 

But we cannot have a complete idea of tlf^ 
constitution of this nation, without taking notice 
of the clergy, who now made a considerable fig- 
ore among them. Churchnoen had, ever since 
the conversion of Constantine, been, of great 
consequence in the empire ; but the influence they 
obtained among the northern barbarians^ was much 
more extensive than ndutt they had in the Roman 
empire* The convenwi of Clovis to the Christian 
religion was owing to the earnest persuasions of hift 
wife Clotildis, a zealous Christian, and to a vow he 
made when pres^|LjB battle, of embracing the faith 
of Jesus Chri^HHbr obtained the victory* He and 
his people in ^IffSA according).y turned Christians ; 
and the respect aiia superstitious regard they had in 
former times paid to their pagan priests, were now 
transferred to their new instructors. The principal 
therefore, of t|ji^, were admitted mexi;A>ers of their 
Ipeneral assemblies ; where their advice and votes « 
had the greatest weight, as well as in th^l^^furt of the 
prince \ as learning, or even an ability to read, was a 
matter of astonishment to such an illiterate people^ 
and it was natural in such a, state tliey should take 
those in a great measure, as guides in their temporal 
a2alr&, whom they looked on as their conductors to 
eternal happiness^ As they were the only Romans 
(for the churchmen were all of that nation) that were; 
admissible into hoiKxrs, the most considerable of 

tRipuar. L. L. dt. de diyersis interfecdonibus, p. 160) 
161 . ap. Georgisch) corp. jur. Germ. Du CaAgti foci 

Faidsu 
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^eur countr3rmen were fond of entering into this pro- 
fession, and added a new weight to it. But* if die 
s^edness of their function gave them great in:fla* 
«ice, their wealth and riches added not a little to it. 
Before the irruptions of the barbarians, they had re- 
ceived large possessions from the bounty of the Ro- 
main emperors, and the piety of particulars. These 
they were sure to possess : but their subsequent ac- 
quisitions w«re much greater. Though these kings 
and dieir people had imbibed the faith of Christy 
they wer^ tittle disposed to follow its moral precepts. 
Montesquieu observes the Franks bore with their 
kings of the first race, who were a set of brutal mur- 
derers, because these Franks were qxurderers them- 
selves. ' They were not ignorant of the deformity of 
their crimes, but, instead of amending their lives, 
they chose rather to make atonement for their oiTen^ 
4res, by largesses to their clergy. Hence the more 
wicked the people, the more that order increasol in 
wealth and power*. 

But, to do justice to the clergy of that age, there 
was another cause of their aggrandizement, that was 
more to their honor. As these barbarians were ccm>- 
«tantly at war, and reduced their unhappy captives to 
a state of slavery, and often had many more than 
they knew what to do with, it was usual for the 
churchmen to redeem them. These, then, became 
their servants, and tenants, where they met not only 
with a more easy servitude, but were, from the sa^ 
credness of the church, both for themselves and 'dieirr 

*Bacon's Discourse on the Laws and Go?emment of 
England, p. 11. ...27. Monast. Anglicam. passim. Me- 
zeray, abr. chronol. torn. 1. p. 172. 
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posterity, secured Irom any future d^igeni of tbe 
same kind* It was usual also for the unhappy Ro« 
mans, who were possessed of allodial estates, sttki 
saw themselves in danger, by these perpetual wax% 
of not only losing them, but their Uberty also, to make 
over their estates to the church, and become its soc- 
age-tenants, on stipulated terms, in order to eujpy the 
immunities thereof. 

By all these means the landed estatea of the clergy 
grew so great, that in time the military power of the 
kingdom was much enfeebled : for though they were 
obliged to furnish men for the wars, according as the 
lands they held were liable to that service, this was 
performed with such backwardness and insufficiency^ 
that the state at one time was near overtuHied, and 
it became necessary to provide a remedy. Charles 
Martel, therefore, after having delivered the nation 
from the imminent danger of the Saracen invasion, 
fo!»d himself strong enough to attempt it. He strips 
ped the clergy of almost all their possessions, and, 
turning them into strict military tenures, divided 
them among the companions of his victories ; and &e 
clergy, instead of lands, wete henceforth supported 
by tithes, which before, though sometimes in use, y{txt 
only voluntary donations, or the custom of particular 
places not established by law^. 

In my next lecture I shall consider the introduc- 
tion of estates for life into the feudal system, and 
take notice of the consequences that followed from 
thence. 

^Montesquieu, TEsprit desloix, liv. 30. chap. 21. Ut. 31. 
chap. 9, 10, U. 
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IiECTURE VI. 



7%e introduction ofeBtateaJbr life into the feudal ayatem.,,. 
ne nature andform$ qf investiture, ..,The oath of fealty^ 
and the ohUgatiotu ofkrd and tenant, 

IN the preceding lecture I took notice of the dif- 
ferent condition and situation of the Romans and 
barbarians m the infieaicy of the French monarchy ; 
but it wffl be necessary to observe, that all the barbae 
tians themselves were not subject to the same laws 
and regulations. When the Ripuarian Franks, after 
the murder of their sovereign, submitted to Clevis, 
it was under an express condition of preserving their 
own usages. The sanx^ privilege he allowed to the 
Allemans, whom he conquered, a^d to such parts of 
the Burgundian and Gothic kingdoms as he reduced 
to his obedience. The customs of all these several 
people, as they were Germans, were indeed of the 
same spirit, and did pretty much agree ; but in par- 
ticular points, and especially as to the administration 
of justice, they had many variations ; and these the 
seveni nations were fond of and studious of presetv- 
ing. What was peculiar to these people, above all 
other nations, was this, that these different laws were 
not local, but personal : for although the Salians, in 
general, dwelt in one part of the country, the Ripua- 
rtans in another, the Allemans in a third, &c. yet the 
Wa were not confined to these districts : but a Sali^ 
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an, in the Ripuarian territories, was still judged by his^ 
own, the Salian law ; and the same was true of all 
the others. Another peculiarity was, that the barba- 
rians were not confined to live in^e law they were 
bom under. The Romans, indeed, could not pass 
from their Roman law to thatof any one of their con- 
querors, until they were allowed, several ages after, 
to acquire fiefs ; but any of the barbarians, if he liked 
another law better than his own, could adopt it : a 
privilege, I presume, derived from that ancient prac- 
tice which they used, of removing, from one state or 
commonwealth to another, or of going forth to form 
a new one. 

In the French monarchy, then, there were five 
different nations, besides the Romans, governed by 
five distinct laws ; but these five people, being all of 
the same northern original, and descended from the 
conquerors of Gaul, were, in the state, every one of 
them esteemed and*l*egardedpn an equal footing, en- 
joyed the sam^e privileges, and equally received bene- 
fices from the king or cHher lords. I have already 
observed, that the bonds between the king and his 
companions in Germany continued during their joint 
lives. It had the same duration after they settled in 
Gaul; where they either presided with him in his 
court, as they had done formerly, or were settled in 
benefices near him, and in such situations as they 
might readily attend jiim on occasion ; or else were 
the governors and leaders of the free Romans^ under 
the title of counts. But all the gra,nts of lands or of- 
fices that they enjoyed were, as yet^ but temporary* 
So that they vferQ^deles^ or vassals, bound by an 
oath of fjealty for life ; but there were no fiefs^ or 



LAWS OF ENGLAND. 139 

%udal tenures, if we may call them by that name, 
that continued for so long a term*. 

The introduction of beneficiary grants for life, as 
is very properly conjectured, was first owing to the 
counts. They had, as I mentioned before, the third 
part of the profits of the courts in their respective 
districts, which made their office not only considera- 
ble and honorable, but opulent. They lived apart 
from the other barbarians among the Romans, whose 
allodial property was fixed and permanent. It was 
natural for them to wish the continuance of their lu- 
crative employments, and to make them as perpetual 
as their obligation of fidelity was ; and this they were 
enabled to attain by the means of the profits they 
made of their places, and the want of treasure, which 
the kings frequently labcn'ed under to support their 
wars : for ofifensive ones they could carry on in no 
other manner than by ready treasure. The counts, 
therefore, by the dint of presents, or fines, at- 
tained, or I may rather say, purchased estates for 
life in their offices ; but these estates had, at first, 
continuance only during the joint lives of the granter 
and granteef. 

But the matter did not stop here. The example 
was quickly followed by the other barbarians, who 
were the immediate tenants of the crown, and who 
now were growing weary of the constant, or even a 
frequent change of habitation. And, in one respect, 
this allowance was of considerable advantage to the 

*Lib. 1. Feud. tit. 1. Hanneton, de jur. feud. p. 139. 
, Du Cange, voc. Fideles et Fidelitas. 

tMably, Observations sur Thistoire de France, liv. 1. 
chap. $. Du Cange voc. Beneficium. 
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king^ as it created a tie upon them, equally durablt 
with that by which his companions were bound to 
him, and wore out by degrees that principle tbey had 
before retained, that by throwing up what they held 
from him, they were absolved from their allegiance* 
They, therefore, as well as the companions, took 
the oath of fealty i which, as far as I can find, was 
taken by none on the continent, whose estates were 
less than for life ; though, in the law of Eng^d^ it 
is a maxim, that fealty is incident to every tenure 
but tw<^, namely, estates at will (for they did not 
think it reasonable that a person should bind himself 
by oath, in consideration of what might be taken 
from him the next day) and estates given in firank^ 
almoigne, or free alms, that is, to religious houses, in 
consideration of saying divine service, and praying 
for the donor and his heirs ; and these were excused 
out of respect to the churchmen, who were supposed, 
not to need the bond of an oath, to perform that duty 
to which they had dedicated themselves, and also 
because the service was not done to the lord, who 
gave the land, but to God* 

Thus estates for life, created by particular grants, 
went on continually increasing in number, till the 
year 600, by which time almost every miHtary ten- 
ure, castle-guard excepted, was of this nature* And 
this accounts for the particular regard the feudal, 
fmd from it our laws shew to the tenant of the free- 
hold, and the preference given to him above a tenant 
for years. For, first, his estate was, generally, more 
valuable and permanent, as long terms were then un** 
known; and, secondly, it was more honorable, as 
yt was a proof of m^JLltary tenure, ai^d of the descend 
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of its possesor from the old German freemen. For 
it was a long time after, that socage lands, in imita« 
tion of these, came to be granted in the same man* 
ner, for life* The lords, or immediate tenants of 
the crown, having, by the means afore-mentioned, 
gotten estates of continuance, and being bound for lif« 
to the king, thought it their interest likewise to con- 
nect their tenants as strictly to them, by granting 
diem freeholds also ; but in the oath of these sub- 
vassals, which they took to their lords, there was an 
exception of the fealty due to the king, from whom 
the land was orig^aUy derived, or of a former lord, 
if such an one they had, to whom they were bound 
by oath before* These sub-vassals, likewise, had 
not in those early times, the power of creating vassal* 
ages, or estates for life, under them ; for it was 
thought improper to remove the d^pendance of 
any military man on the king to so great a dis- 
tance^ ; and indeed it was hardly worth any man^s 
while, if it had been lawful, to accept such a ph as 
was determinable either on the death of the superior 
lord, or of his vassal, who had granted it, or lastly, on 
his-own death^. 

Estates for life being now become common, and in 
high estimation, it was thought proper that they 
should be conferred with more form and solemnity, 
and that by means of what the feudal law calls Inves* 
titure, of which there are two kinds. The first, or 
proper investiture, was thus given : The lord, or on^ 
impowered by him, and he that was to be tenant, 
went upon the land, and then the tenant, having taken 

.^Spelman^s Gloss, voc. Feodiem. Dairy mple on Feu- 
daKProperty. chap, 1. Hume, Api>end. 2. 
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hh oath of fealty, the lord, or his deputy, (or attoiv 
ney, as our law calls him) gave actual possesion tor 
him, by putting into his hand a part of the premises, 
in the name of the whole, as a turf, a twig, or a hasp 
mf the door, in the presence of the pares curies^ that 
Js, of the other vassals or tenants of the lord. This 
is what our law calls giving livery^and seizin, froni 
the lord^s or his deputy's delivering, and the tenant's 
taking seizin, for so the possession of a freehold or 
estate for life is called.. ..The presence of the pares 
eurice was required equally for the advantage of the 
lord, of the tenant, and of themselves ; of the lord, 
that if the tenant was a secret enemy, or otherwise 
unqualified, he might be apprised thereof by the 
peers of his court, before he admitted him ; and that 
they might be witnesses of the obligation the tenant 
had laid himself under ofMoing service, and of the 
conditions annexed to the gift, if any there were, 
which the law did not imply : for the benefit of the 
tenant, that they might testify the grant of the lord, 
and for what services it was given ; and lastly, for 
their own advantage, that they might know what the 
land was, that it was open for the lord to give, and 
sot the property of any of the vassals ; and also that 
ao improper person should be admitted a par, or peer 
of their court, and consequently be a witness, or 
judge, in their causes*. 

Hence it is, that in our law, if a man has a right to 
^nter into several lands in the same county, an en- 
try into one of them, in the name of all, is sufficient 
to vest the seizin, that is, the possession of the free- 

*Du Cange, voc. Investitura. Spelman, voc. Pares Cu- 
TMc. Craig de feud. lib. 2. dieg. 2. 
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hold of all, in him ; because the same pares turim 
(who in ancient times were the only witnesses allow- 
ed) who knew he had in their presence entered into 
one, know also that he entered that one in the name 
of all the others ; but if the lands lie in difFerei^ 
counties (which are distinct jurisdictions, and have 
different pares curiai) an entry into one county, in the 
name of the whole, is not sufficient ; because, aa to 
seizin of lands in the other county, the pares thereof 
are the only competent witnesses* 

As the proper investiture required the actual go- 
ing upon the lands, which was often inconvenient, the 
improper investiture was introduced. This, which 
was the second kind mentioned, was also performed 
in the presence of the pares curitty thus : The inten- 
ded tenant, in a most humble and lowly manner, 
prays the grant of such an estate from his lord ; 
which, when the latter has agreed to, he invests him, 
by words signifying his grant, and what it is of, ac- 
companied by some c(N-poreal action, as delivering 
bim a s^taiF, a ring, a sword, or clothing him with a 
robe, which last, being the most common method a- 
mongst the great immediate tenants of the king, gave 
rise to the name investUure* After this, the tenant 
did fealty. But this improper investiture did not 
transfer the actual possession of the land without 
subsequent livery and seizin, and gave the tenant not 
a right to enter, but only a right of action, whereby 
he might sue, and oblige the lord to transfer it by aa 
actual livery. For all these lands, being liable to 
services arising out of the profits for which the lord 
«ira3 bound to answer to the king, his possession <i! 
these profits by their rules was continued, until he 
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had, by an act of public notoriety, namely, by giving 
livery and seizin on the land, put it out of him...* 
And this maxim was, I apprehend, established also 
for the benefit of the co*vassals, who could better 
judge by their own eyes, on the spot, whether an in* 
jury was done by the grsgit to any of them, than by 
hearing the lands named and described elsewhere, as, 
in such case, it frequently happened that all the vas- 
sals were not present^. 

Hence, if the lord had granted lands by an imju-Op-* 
er investiture to A, and had afterwards,' by livery 
and seizin, granted them to B, they became B's, 
though he was the later invested ; and the remedy A 
had against the lord was not for the lands themselves, 
for those he had already legally parted with to B, and 
could not recal, but for their value, in consideration 
of his having bound himself to fealty. 

This was the form and manner of proper and im- 
proper investitures in the early times, before these 
barbarians had learned the use of letters, and was in- 
tended not merely for solemnity, but also to create 
such a notoriety of the fact, as it might easily be pro« 
ved by viva voce testimony. For if it was denied, 
the tenant produced two or more of the pares curitt^ 
each of whom swore he had either been present at 
the investiture himself, or had constantly heard his 
father declare, that he was. And this, at first, was 
the only evidence admissible, and was abundantly 
sufficient when the grants were only for one life.... 
Such proof, however, could not be of any advantage 
to the church ; for though churchmen die, the 

*Bracton, lib. 2. cap. 17. Spelman, voc. Fidelitas, et 
Seisina. Fleta, lib. 3. cap. 15. 
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church doth not^ but contfaiues to he represented in 
a succession of natural perscms. If she, therefore, 
had not a more permanent evidence to produce than 
what I have before-mentioned, she could never, after 
some length of time, ascertain her rights* On this 
account brevia te^tatCj or, as we call them, deeds, 
were made use of, which were written instruments, 
expressing the grant, and its nature, attested by some 
of the ^re^, and authenticated by the seal of the 
lord, or by his name and sign <^f the cross. When 
this kind of evidence was once introduced, as it was 
more fixed and certain than the frail memories of 
men, it became customary for the tenant, who had 
been invested either properly or improperly, to de« 
mand and obtain a breve testatum of that investiture, 
and afterwards other symbols in improper investi- 
tures went out 6f use, and the delivery of a deed be- 
came die ordinary sign ; but this, as all other im- 
proper investitures, required a subsequent actual 
livery and seizin. 

Having thus delivered the ancient and proper 
method of constituting an estate for life, let us attend 
to the consequences, and see what were the several 
rights and obligations of the lord and tenant, and for 
that purpose examine the oath of fealty. 

The general oath of fealty on the continent was 
thus : Ego N. vassalltiSj super hctc eancta Dei evan^ 
geliajjuro^ quod ab hachordin antea usque adukimum 
9itm mete diem, tibi M* domino meo^JideUs erOy contra 
omnem hominem, excepto summo ponttficei vel impera* 
tore^ vel rege^ velpriore domino meo^ as the case was. 
In England, Litdeton g^ves this account of it. When 
a freeholder doth fealty to his lord, he shall hold his 
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right hand on a book, and shall say : Know ye thb, 
my lord, that I shall be faithful and true unto you, 
and faith to you shall bear, for the lands which I 
claim to hold of you ; and that I shall lawfully do to 
you the customs and services which I ought to do, at 
the terms assigned ; so help me God, and his saints ; 
and he shall kiss the book*. 

The only differences are, that the words ah hoc ho* 
ra in antea usque ad ultimum vita mece diem are omit- 
ted : for abroad none but tenants for life swore feal- 
ty. In England termers for years did ; and that 
contra omnem hominem^ excepto^ EsPc. though implied, 
is likewise omitted ; which exceptions, however, in 
the English law, were inserted in the doing of hom- 
age which the tenant in fee did to his lord. 

Such was the general oath of fealty ,- but to shew 
what being faithful and true^ and bearing faith com- 
prehends, it will be proper to insert, from the seventh 
title of the second book of the feudal law, the larger 
oath, which persons, rude and ignorant of what the 
word fealty implied, were to take. It runs in these 
words : Egojuro^ quod nunquam scienter ero in con' 
silio^ vei in facto quod tu amittas vitam^ vel membrum 
aliquod^ vel quod tu recipias. in persona aliquam lassio* 
nem^ vel injuriam^ vel contumeliam^ vel quod tu amittas 
aliquem honorem quern nunc habes^ vel in antea habe* 
bis; i^ si scivero^ velaudivero^ aliquOj qui velit ali' 
quod istorum contra tefacere^ pro posse meo, ut non 
fiat impedimentum prastabo* Et si impedim^ntum 
prcsstare nequiverOy quam cito poterOj tibi nunciabo ; 

*Spelman, Gloss, p. 266. Feud. lib. 2. tit. 6. Littleton, 
lib. 2. chap. 2. Basnage, coutume reformee de Norman- 
4ie, tit. Des fiefs et dix>its Feodaux^ art* 107. 
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6? contra eum^ prout potero^ auxilium meum tibi prccs^ 
tabo ; £5? si contigerit^ te rem aliquam quam habes 
velhabebis injuste velfortuito casuamittere^ earn recu^ 
perarejwabo^ &? recuperatum omni tempore retinerem 
Et si scivero te velle jttste aliquem , offender e^ &f inde 
generaliter vel specialiter fuero reqtiisitus^ meum tibi 
sicut potero^ prastabo auxilium. Et si aliquid mihi 
de secrete manifestaveris^ illud^ sine tua licentia^ nemi^ 
nipandam vel per quod pandatur faciam / &f si con-* 
silium mihi super aliquo facto postulaveris^ iilud tibi 
dabo consilium^ quod mihi videtur magis expedire tibi ; 
6f nunquam ex persona mea aliquid Jaciam scienter^ 
quod pertineat ad tuam vel tuorum injuriam vel con^ 
tumeltam. 

Besides the negative obligations, of doing nothing 
to the prejudice of the lord or his family, the positive 
ones the vassals lay under may be reduced to the two 
heads of counsel and aid ; which, with us, are still 
the principal duties that the parliament, who are, or 
represent the vassals of the king, owe to the sove- 
reign* Under counsel, not only giving faithful ad- 
vice, but keeping his secrets was included. Aid 
may be either in supporting his reputation and dig- 
nity, or defending his person or property. Under 
the first, the vassal was not only to shew him the 
highest reverence, but was forbid to accuse or inform 
against him, except in the case of treason, where the 
supreme lord was concerned. He could not in a suit 
between them tender to his lord the oath of calumny, 
whereby he should be obliged to swear he thought 
his cause was just, and that he did not carry it on 
with an intent to harass and distress ; for this was 
throwing an aspersion on his lord's character. He 
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could not) for the same reason^ bring any action 
against him, whereby he might be defamed, and par« 
ticularly the interdictum unde^vi, which was a charge 
against the person sued, of an unjust and violent dis- 
possession of property* Neither could he, in any 
cause that was not strictly feudal (for in such as were 
for the general preservation of that polity, he was 
permitted) bear witness against him. And, lastly, 
he was obliged to support his dignity, to attend his 
courts, and do suit and service, as a witness and a 
juror. 

By aid to his person, he was not only obliged to 
defend his lord, if attacked personally, but to assist 
him in his wars, and that at his own expence, out of 
the profits of his tenancy ; and if, in the field of bat- 
tle, he deserted his lord, before his lord was mortally 
wounded, it was an absolute forfeiture. But this ^d 
he w^s not obliged to give until required ; for per- 
haps the lord did not need the lud of all his tenants ; 
and the vassal, without notice, was supposed igno- 
rant that there was any occasion for his assistance, 
unless it could be proved that the vassal knew his 
lord's danger, when the lord himself did not ; or 
that he knew it was so imminent as not to give the 
lord time to summon him ; in which two ca^te, ^e 
was obliged to serve without requisition^. 

But here some distinctions must be taken notice of 
as to the nature of these wars* I have often repea- 
ted that the king's companions were bound to assist 
him in all his undertakings, offensive or defensive ; 
and that the other freemen were obliged only to 

*Coke on Littleton, book 2. chap. 1. t>u Cange, voc« 
^assaticum. Wright on tenures, p. 55, 56. , 
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«erve in defensive wars. But now, by this new iat* 
troduction of grants for life to the freemen, the cas« 
was altered. In all defensive wars, they were bUi» 
ged to aid their lord, though he had been the unjust 
aggressor, and this for the preservation of the socictf 
to which they belonged ; but in offensive ones, it wai 
to be considered whether the cause was just, or 
doubtful, or notoriously unjust. In the two first cac 
ses, he was obliged to furnish his aid ; for if hb 
loAl's quarrel was doubtful, the respect and rever- 
ence he owed him, and his regard to his lord's char* 
acter and dignity, laid him under a necessity of pre* 
suming in his superior's favor. But if the war was 
notoriously unjust, he was at liberty to serve, or not^ 
as he pleased. And the aid he was bound to give, 
where he was bound, was against all persons, contra 
emnem hominem^ even his parents, brothers, children, 
and friends, with the following exceptions. Pint, 
not against the king, who was the supreme lord of 
the whole, and in whose preservation and dignity 
every individual was concerned. Secondly, not a^ 
gainst himself, for self-preservation is the first law of 
nature. Thirdly, not against his original coimtrpv 
though he had received a grant from a foreign lord, 
and afterwards war broke out between them : for hf 
this time, the opinion of a durable obligation to the 
state he was bom in, began to prevail among them.^. 
Lastly, not against his ancienter lord, when he had 
grants from two ; for the second obligation could not 
annul the first. It may here be naturally asked, how 
such a vassal, who had two lords, was to act in caife 
of a war between them I If his first lord's cause was 
just or doubtful, he was undoubtedly bound to him a^ 
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gainst the subsequent one, even in attacking him ; 
afid this was no forfeiture, for the second lord had 
sufficient notice of his prior obligation, by the excep- 
tion in the oath of fealty. Indeed, if he, having a 
lord before, had omitted the exception, he justly Ipst 
his fief, for the deceit put on his latter lord. But if 
hie first lord's cause was notoriously imjust, he was 
^not at liberty to assist him against the second ; but 
by the two bonds was obliged to remain neuter*. 

This military duty was to be done in the vassal's 
proper person, if he was capable of it ; unless the 
lord was pleased to accept of a deputy. But if he 
was incapable himself, as often must have happened, 
after estates for life came in, he was allowed to serve 
by a substitute, such as the lord approved. Suppose, 
then, a man had two lords, who were at the same 
time at war with others, and each required his per- 
sonal assistance, it was plain he was obliged to serve 
both, the elder lord in person, because his right wa» 
prior, and the last by deputy f. 

The aids due to the lord, in respect of his proper* 
ty^ were, first, to aid and support him, if reduced to 
actual indigence, and to procure his liberty, by pay- 
ing his ransom, if taken in war. It was a doubt a- 
xnong the feudal lawyers, whether, if the lord was 
hnpriscmed for debts, his tenants were obliged to re- 
>Iease him ; and the better opinion was, that they 
were, if the debts did not tend to their very great im- 
poverishmentj* 

*Feud. lib. 2. tit. 23. and 24. Dalrymple on Feud, 
property, chap. 2. Wright on tenures, p. 72. 

tMadox, Antiquities of the Exchequer, vol. 1. p. 653.... 
Coke on Littleton, lib. 2. chap* 3. 

tDu Cange, voc. Auxilium. Madox, Antiq. Excheq. c. 1 5. 
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These were all the aids necessarily required by the 
law in these ancient times. For those for making 
his eldest son a knight, and marrying his elde|- 
daughter, came in afterwards. All other contribu- 
tions and assistances were merely voluntary, though 
very frequent, and were originally, as they are still 
here, and are still called abroad, though imposed real* 
ly and trvly^free gifts. 

We are now to speak of the duty of the lord to 
his vassals ; and on this head there is no need of en* 
larging much : for it was a maxim in the feudal law, 
that though the vassal only took the oath to the lord, 
and the lord, on accoimt of his dignity, and the res- 
pect due to him from the tenant, took none ; yet waa 
he equally obliged as if he had taken it, to do every 
thing, and forbear every thing, with respect to his 
tenant, that the vassal was with respect to the lord ; 
so that the bond was in most respects strictly mutual; 
but not in all, for the lord was not obliged to support 
his indigent tenant, or to give aids to hira ; but on 
the other hand, he was obliged to warrant and de- 
fend the lands he had given to his tenant by arms, if 
attacked in open war, and in courts of justice, by ap* 
pearing upon his voucher, that is, the tenant's calling 
him in to defend his right, and if die lord failed, he 
was bound to give lands of equal value, or, if he had 
not such to bestow, to pay to the tenant (in conside- 
ration of the bond for life, he had bound himself to 
his lord in) an equivalent in money. 

As, in the case of the vassal's failure in his duty, 
the lands returned to the lord, so, in case of the lord's 
failure on his side, the lands were vested in the vas- 
sal, free from all services to his immediate superior. 
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But ta the king, or lord paramount, he still owed 
service, in proportion to his fief ; and by this means 
he might become, instead of a sub-vassal, an imme- 
diate vassal of the king^. 

Having mentioned the obligations on each side be« 
tween lord and tenant, it next follows to see what in- 
terest each had in the lands given ; on which head I 
shall be brief, as these several rights were not so 
nicely distinguished as in after ages, when these ten- 
ures became hereditary. The lord was then to su& 
fer his tenants to enjoy the issues and profits of the 
lands, he rendering the services due by the reserva- 
tion of law, and the additional ones, if any such had 
been specially reserved. In case of failure, he had, 
in those ancient times, a right of entry for the ten- 
ant's forfeiture. For while this military system con- 
tinued in its full vigour, the smallest breach the vas- 
sal committed in his engagements was an absolute 
forfeiture ; but in after times, when the lands were 
often given upon other considerations than military 
service ; and when the military was often commuted 
for pecuniary considerations, a milder way was 
£»tmd out, that is, by distress^ by which the lord, in^ 
Stead of seizing the lands, took possession of all the 
goods and chattels of his tenants found upon the 
lands, (for the lands were still the mark where he 
was to take) and kept them as a deposit, tiU his ten- 
ant )iad made satisfaction, originally indeed at the 

I 

lord's pleasure, for the fiailure in his dutjrt** 

•Feud. lib. 2. tit. 95. 

tBractoH) lib. 3. p. |30. Spelm. voc* Escheats. GIsn- 
Tilley lib. 7. cap. 17. Dalrymple oa feudal property^ p.63r 
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The right the tenant had in the land was, that, pay- 
is^ the services due, he should receive the produce 
thereof, and turn it to his own best advantage ; and 
that he might, if attacked in a court of justice, vouch, 
or call in his lord to defend his possession by arms, 
or otherwise. But als his tenure was precarious, and 
only for life, he was prohibited from doing any thing 
that should either hurt his lord's interest, or that of 
the king, in whom and his successors the inheritance 
was vested. Thus, he could not commit waste, by 
destroying houses, or cutting down trees,except what 
was necessary for immediate use, for repairs, firing, 
or tillage. He could not bequeath his tenancy, for 
he held only during life. He could not alienate with- 
out the consent of his lord, for he had his lands in 
consideration of his personal service ; and although, 
in case of necessity, he was allowed a substitute, it 
was only such an one as was acceptable to the lord ; 
whereas by alienation, the real tenant who was bound 
by oath tp do the services out of the profits, was to 
lose them, and a stranger, perhaps an enemy, who 
was under no tie to the lord, was to enjoy them. 
Alienation, therefore, without the consent of the lord, 
was unlawful. If he consented indeed, and accepted 
the alienee, he, upon his taking the oath of fealty, be- 
came the real tenant, and the former was qmt of all 
positive service, except honor and reverence ; but 
still bound by his former oath from doing or suffering 
any thingto the prejudice of his former lord. Neither 
could a sub-vsissal, in those early times, create a vas- 
salage to be held of himself. The immediate vassal 

£d. 1757. Hengham Panra, chap. 6. Ceka on Littleton, 
b. i. chap. L 

t' 
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of the king, indeed, could, but then it was OH these 
terms ; first, that the person he granted it to was one 
that was of the ligeance of the king, either natural or 
adopted ; next, that he was as capable of rendering 
the services as the grantor ; and lastly, that the ser- 
vices reserved should, if not better, which was ex- 
pected, be at least equally beneficial to the supreme 
lord as those of the original grant to the intermedi- 
ate or mesne lord. To explain this, if the king grant- 
ed ten thousand acres to his immediate vassal^ for 
the service of ten knights, the vassal might give one 
thousand, indeed, or any lesser number of acfes to 
one person, for the service of one knight ; but if he 
gave more to one, as he had attempted to' hurt and 
lessen the benefit his superior had stipulated for, his 
grant was void, and in those times, \i4ien^ fiMrfeitures 
were regularly exacted, the grant of the king to him 
was forfeited also^« 

In my next lecture I shall say some&ingof improp^ 
erfeuds^ as they began to be introduced about t^e 
time I am now upon, and were very seldom, in those 
ages, granted for longer terms than for years or lives^ 
and go on to shew by what means, l^ whait steps and 
degrees, estates for life grew up into inheritmioes* 

*Craig, de feud, lib. 2. dieg. 207. 
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Imfirofier fcud% or benrfice9„..Granta to the Church.,„Gran(9 
in which the oath of fealty toas remitted,.,, Grants to which 
a condition «mzt annexed^ that enlarged or diminished the 
estate. ,..Gra3U9 which reterved certain other tervices, ht" 
side ndUtary eervicc^Crmnts in^dfing some certain ser* 
viccy a» renty and not reserving military service, ..,Grwt$$ 
reserving no ^erviccsy but general fealty ^.^.Grond Mcrr 
jeanty„„Petty serjeanty... .Grants to vfomen.^.,Grants i^ 
things not corfioreaL.^FeiLdum de Cavena»».,Fetidum de 
Camera, 

HAVING, in tke preceding lecture, laid down 
the manner of constituting a proper beneficiary es* 
tate for life, which consisted in lands granted for the 
defence of the state, upon the consideration of per* 
sonal nilitarjr teivice, and the ri^s and obligations 
annexed thereto ; it will be proper to mention such, 
(and to point out the several kinds of them) as are 
calkd im]Hx>per benefices, which are those that, in 
one or more particulars, recede from the strict, and, 
in ancient tinges, the u«ial nature of those grants ; 
and^isismore especially necessary, as, since the 
abcdishing the military tenures in Charles the Sec« 
ond's time, all our present estates come under one 
or oiher of these hesds* It was a maxim in the feu- 
dal law, that conventio modttm dal donation!; and 
therefore, whatever terms the donor prescribed, 
though yaryiiig froffs the genersd course, was the rule 
by which the gnmt was to be related. 
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In die Urst place, then, aU benefices granted to the 
church were improper ones, because given on other 
terms than that of milit^uy service, and because they 
ended not with the death of the grantor or grantee, 
but continued coeval with the life;, of the church, that 
js, fofever*. 

Secondly, Grants of lands, wherein the oath of fe- 
alty was remitted ; for though fealty itself was an in- 
cident, essential tOy and inseparable from, every es- 
tate of life abroad, and every estate of years also in 
England, the ceremony of actually taking the oath 
might be omitted ; and if the lord had put the tenant 
in possession, without his having taken the oath, the 
tenant might enjoy without it. He was obliged, in- 
deed, to take it whenever his lord called upon him, 
on pain of forfeiture ; unless, in the investiture, it 
had been expressly remitted ; in which case, he might 
refuse to take it, and justify his refusal by the tenor 
of his investituref* 

Thirdly, All grants to which there was a condition 
annexed, that either enlarged or diminished the es- 
tate ; as if lands were granted to two, and the survi- 
vor of them. This was an improper benefice, as it 
had continuance for more than one life ; or if they 
were granted to a man for life, provided he did, or 
refrained from doing such an act. This was improp« 
er also, because it might have a more speedy deter- 
mination. 

Fourthly, All grants, in which certain services be- 
wdc military wer6 reserved, were also of this nature, 
as if th^ tenure was by military service and a certain 
|-.ent, or any other certain duty, or by military ser« 

H^rslfi de feud. lib. J. dieg. 11 and 13. flUd. 
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vice reduced to a certainty, as to attend, suppose fbitjr 
days and no more, or by military service with a 
power in the tenant'to excuse himself by paying a 
certain sum. For the proper fief was for military 
service only, the occasions and duration of which 
were uncertain*. 

Fifthly, If military service was not reserved at all, 
but some other certain service instead thereof, as 
rent, the grant was an improper one, and such are 
our tenures, since they have been reduced to socage^ 
which is derived from soie or soioj a plough, because 
their duty was originally to attend a certain number 
of days to plow their lord's groimds, or else to sup-' 
ply him with a certain quantity of com in lieu there- 
of. This manner of paying in kind, namely, by com, 
cattle or other necessaries, was continued every 
where many ages ; in England, until the time of 
Henry the First, when they began to be commuted 
into money, to the great advantage of the successors 
of these socage tenants, whose estates were before 
become hereditary. For the computation being made 
at the rate and proportion of value between monej 
and the necessaries of life at that time, as money 
grew more plentiful every day, its value continually 
sunk, and the price of commodities accordingly in- 
creased ; in so much that the present successor of a 
tenant ^ that time, who had paid a fat ox, which was 
changed into twenty shillings, its then value, would 
now pay but the ei^th part of the original reserva- 
tion, when the price of an ox is eight pounds. And 
this contributed not a little to the happy equalitj 
which now reigns among all ranks, as these baser, 

*Ibid. 
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the socage tenures, were coatmuany rmug in valve, 
and consequently in consideration) and coating ev* 
cry day nearer to an equality, in tbe estimation ot the 
world, with the nobler, the military beneficeaf* 

Sixthly, If no services at all were reserved, except 
general fealty, which could not be remitted ;< for it 
wa^thought reasonable, not only to grant lands in 
consideration of future military service, but also to 
xeward such as had deserved eminently, and were 
perhaps main^d or mutilated, and so unfit for future 
service, with lands free from such, or any other duly* 

Seventhly,, Grand sergea^ty is a benefice of an im-- 
proper nature,, even though it be reckoned a military 
one,, because it is reduced to a certainty. Grand ser« 
geanty is a certain service done by the body of a man 
tO'tbe person of the king, and is of two kinds ; mili-^ 
tary,. which is to be doneeidxer in or out of the realm; 
and not military, which is tobe done within the realnu 
Military, as when lands are g^ven on condition of car* 
lying the banner of the king, or his lance^ or to lead 
&is. army, that is, to be his constable ^ or to number 
and array lus army, that is, to* be his marshal ; b^ 
tiieae being certain services, and due to the person 
cX the king, they were liot obliged to attend, but 
where he went in person ; and this right they insist* 
ttd ou so strongly, as had almost occasioned a rebel* 
Ean in the time of Edward the First ; who, although 
fit most things an excellent prince, was of an. hot and 
&aughty temperl*. 

tReliq. Spclm. p. 3, 7, 33, 43. Gervas. de THb, Ma- 
li^, de Scaccar. lib. 1. cap. 7. Madox, Atttiq. £xcheq.TOi 

I. p. 272, 

:tFortesque de laud. leg. Angl. pw 99. Ed. 1737. Coke 
«i Littleton, b. 2, chap. 7. 
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Having determined to attack France on two sides ; 
in Flanders, where he intended to command himsdf^ 
iffld in Guienne ; he ordered the Earl of Hereford^ 
high constable by tenure, and the Earl of NorDoik, 
marshaH by tenure; to lead the army in Guienne, aa 
Us generals and commanders in chiefl But, howev* 
er honorable and pleasing in ether respects the offer 
might be, they feared that such a precedent, quietly 
complied widi, might be, in after times, a means of 
introducing new and hard services at the king^a 
pleasurt;, instead of the ancient and known ones-^ 
They, therefore, flatly refused, unless he went thitk« 
er himself ; offering, at the same time, to serve un* 
der hsmin Fboiders* The king, boiling with resent- 
VktaoLt against France, and provoked at this contradk* 
tif« to his pkasiH^, however jusdy founded, threat* 
eauid Norfolk, in a transport of passion, widi hang- 
ihg ;. to wiuch die other replied, with equal fierce- 
nsas, and a total- want of respect. The two Earls j'o- 
tined to their estates, put themselves in a state of d^ 
fence, and even comnttted several outrages against 
the king^s oolkctors ; and their cause was generalljF 
espoused by the nation, who were against the king's 
exacting any new and unheard-of services. Thebe« 
havior of tibtse lords to Aeir sovereign, and to such 
a sovereign, in setting him at defiance, and that with 
tetmaof diadaia, wben they themselves were the 
aggreasota, was utterly uiljusftifiable ; but, from their 
cause, notwidftstaading this behavior of theirs, being 
umvesttJly espoused' by the nation, we may clearly 
see; the opiautai aad jndgme^t of those times ; Aat 
their kings w^re not unlimited, and that they bad no 
di|^tto eatact from tiieir vMsals any services but 
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those that flowed from their tenures* The king' in* 
deed, first gave their lands and offices to others ; but 
when he had cooled, and found they had insisted on 
no more than was their right, he, in the frankest 
manner, repaired his error. He gave in parliament 
a new confirmation of Magna Charta. By another 
statute, he renounced all right of taking talliages, 
that is, levying taxes, even on his own demesnes, 
without consent of parliament, as contrary to tha£ 
charter ; and in the body of this last act, in the am- 
plest manner, remitted all disgust and resentment 
against the two earls and their associates ; and gave 
them the fullest indemnity for the oiFences they had 
so outrageously committed. Such conduct in any 
king whose subjects were not disposed to esteem 
him, might have been as a sign of weakness, and have 
been attended with dismal consequences ; btit iu £d* 
ward^s realms there was not a man that did not* ad* 
mire his wisdom, adore him for his valor, his honor, 
and his sincerity. He could encroach without in* 
curring hatred, and he could retract without being 
thought mean ; so thdt it may be a question^ whieth- 
er, by the noble manner of his repairing his mistake, 
he did not tie his subjects to him with stronger bonds 
of affection, than if he had never committed it^. 

The grand seijeaoties that are not military are itf 
various kinds, being offices and services done to the 
person of the king within the realm, itt order to the 
support of his state and dignity ; for Vhicfa reasoni 
Islthough they are not, properly speaking, military 
services, yet they are looked uponiSti that light, and 

•Carte, hist, of England, vol. 2. p/169; The reign of 
Edward I. in Kennet's collect, of English historians, p. 197. 
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are endowed with the same privileges, and subject to 
the same regulatiojui^ tecept in a few instances, to be 
hereafter mentioued i so that no person under the 
n-ank of the lesser nobility^ that is, of knighthood, was 
capaUe of performing them ; and therefore, when, 
by aOowing the alienation of lands, these tenures fell 
into the hands of persons of inferior quality, they 
Vrexp either knighted, or appointed i, deputy of that 
rank. Thus, at the coronation of Richard the Sec- 
ond, as we find in Lord Coke, William I^iifnivall 
claimed to find a globe for the right hand of the king, 
and to su^HNTt his hand on the day of his coronation, 
in virtue of the manor of Famham, which he held by 
that grand sergeftnty ; but, though descended of a 
noble family, he was not pi^rmitted to perform it in 
person, until he had been dubbed a knight. At the 
same coronation, John Wiltshire, ^zen' of London^ 
cldmed to hold a towel while the king washed be-< 
fore dinner, which claum being allowed, as he was of* 
too low rank to perform die service yi person, he 
made Edmufid Earl of Cambridge lus deputy. Wo<* 
mtH likewise and minors were, ^iged -Co serve by 
deputy ; as did, at that time, Anne Countess-dowa* 
ger of Pembroke, by Sir J^hH Blount, and her son 
jfohn Earl of Pembroke, a minor, by Edmund Earl 

6f Marchf. 

These arand sergeanties, which were most of them 
lands gtwted for the doing certain duties at the so- 
lemnity of the coronation, contributing to the splen-^ 
dor and dignity of the crc^wn, have been still retain*^ 
ed, though all oitbr military tenures have been chan-^ 

fCoke on Littleton, lib. 2. chap. 8. Madox, Antiq. Ex-* 
ch^q. vol. 1. p. 321, 326. 

V 
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ged into free and common ^ocage. However, all 
these grand sergeant ies weve not for the bare pur- 
pose of attending at coronations. The lord high, 
stewardship o^cr'senesth^ship of England, of which 
the duty is to preside at the trials of peers, ^^s^ an-. 
nexed to the barony of Hinckly, which, passing into 
the family of £.eicester,'and then into that of Lancas- 
ter, in the person of Henry the Fourth was u}}ite4 to 
the crown ; but ever since that time, as, the powers 
and privileges the tkvr threw into his hands were 
looked upon as too extensive, and dangerous, if con- 
tinued, this officer hatli only been spccasionally crea* 
ted, as for a coronation, or the trial^f ^ peer, which 
ended, he.l^eaks his staff, and the office. is vacantf* 

_ • - . • 

The same is the case, 9iid for the same reasQn, of the 
office of hi|^ qppjElitable, ever since the attainder, in 
Henry the Eighth's time, erf Edward Duk^ of Buck- 
ingham, who enjoyed it .aft E«rl of Hereford. Thus 
did the crown get rid of two conihj^erable phecks, 
which concurriq|r wi(th other more ex|(fcsive and in- 
fluencing caiises, l|B({>ed to raise the power of , the 
house of Tudor abo«e, what the princes of the line of 
PlantagenetAad enjoyedi^* The office of earl mar- 
shal, indeed, still contitmes in ^p noble family of 
Norfolk. For, notwid^anding the attainders g^ 
that family, when they were restored, it also was i?e- 
stored to them* The reason is, because Aia office is 
of little power ; indeed, in the vacancy of the consta- 
ble to whom he is properly an assistant, scarce of any 
at all. It being, therefore, an'honqpble dignity^ and 
attended with no danger, it is na wonder it hath re- 

t Madox, hist, of Excheq. vol. 1. p. 5 1, 
t lb. p. 40. 41. 
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mainedll* In this kingdom one grand sergeanty re- 
mained till the year 1715, In the family of Ormond, 
thatof butlerage i but it differed from those before* 

• mentioned in this, that it was not a service arising 
from a grant of lands, but of the pris^^ge of wines, an 
ancient profit of the crown, due hy prerogative, viz, 
a right to take two tons of wine, one before the mast, 
and the other behind, out ©f every ship containing 
twenty tons or more, until Charles the Second pur- 
chased it from the Duke of Ormond by a perpetual 
pension of four thousand poundb a year^. 

Eighthly, Petty sergeanty was another species of 

improper benefices, and, in otir law; was comprised 

under the general head otsocagCy because the service 

'Vas certain. It is, as Littletonf tfefinog it, where a 

* man holds his land of our sovereign lord the king, to 
yield to him yearly a bow or a sword, or a dagger, or 
a knife, or a lance, or a pair of gloves of mail, or a 
pair of gilt spurs, or an arrow, or divers arrows ; or 
to yield such clher small things belonging to war ; so 
diis, as weffas grand sergeanty, was a tenure of the 
king's person, and could nol be held of a subject* 
Such is the grant the Lord .Baltimore hath in his 
province of Maryland ; for he yield% every Christ- 
mas five Indiaa-fTfows, tesides a fifth of all gold and 

^silver found within this province. 
• Ninthly, All grants to women were of the nature 
of improper ones, because they must always serve by 

II lb. p. 43. 

§ It may not be improperly remarked in this place, that 
about the 18th year of Henry II. Geoffrey Mattel held in 
England tl|e office or sergeanty of Pincemana, or butler- 
ship. See Madox, hist Excheq. vol. 1. p. 50. 

t Lib. 2, cap. 9. 
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deputy ; and personal service is essential to the prop^ 
er military tenures^ But these were not introduced 
so early. 

The tenth twd, ai^thelast that I shall mention, of 
improper benefices, are Aose that are of things npt 
corporeal^ and o£ which, consecjuently, there cannot 
be a possession manually delivered over, that is^ they 
do not admit of livery and seizin, and therefore casi 
l)e only conveyed ; by. the improper investiture, that 
is, by words or writpg, accompanied by a symbol. 
Such are rights in, or nrofits issuing out of land, 
where anotherl^ath tl|6 possession of.it. As the feu* 
dal law distinguishes between corporeal things, whose * 
possession can lie actually transferred, and incorpqr , 
real, which canHot $ so doth our law make what v$^ 
th^ same distinction between things thaft lie in livery, ^ 
and things that lie in grants In the first, it regidarly 
requires an actual livery and seizin, and here a deed 
is not absolutely necessary ; but the second pass by 
the delivery of the deed. Here therefore a deec^is 
absolutely necessary ; for alth/^ugh the feudal law ad- 
mits the use pf other symbpls in this case, ours, for 
the greyer ceflainty, precisely requires this peculi^ 
one, that there may be hU. evidence of what was 
conveyed. Of this last tenth kind as there are many 
and various species, I shall run over some of them in 
p, cursory manner, to e^^plain and show their general 
nature. 

Hie first I shall take notice of is, that which, I 
presume, was tiie most ancient, as it seems to have 
come in the place of those repasts the king gave to 
his comites, or companioxi^i and is what is <;aUed^-r 

I Feud. lib. I. tit. 8. 
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dian de cavena. Cavena signified the repositoiy, or 
rcpowtories of the necessaries of life, while in those 
ancient times the services due from the demesnes, or 
\ke socage lands, to the king or lords, were paid in 
fend. Thing* therefore necessary, or useful for tfte 
suwort ofiife, distributed in spec^, out of the king^s 
or tord's odlar or^pantry, or both, were what they^w- 
ihcm cavena consisted in : and that this came in place 
of jthe amient constant entertainments, and feasts, of 
the comites, or companions, appears from this, that 

^ It wa^ a rule, even after o^er grants were allowed to 
be hd|aditary, that these determined with the life of 
the grantor, or grantee, which ever first happened to 
es^re. These ' grin& likewise were of ^ifo kiids ; 

• some granted in consideration of fbfture services, up* 
on jtfie failure of which a forfeiture was incurred; oth* 
c», in reward for past services, where nothing waa 

. expected for the future but general fealty. This dif- 

. ference runs through many^ther of these gifts that 
JUe in grant* For the feudal law diatingifishes theia 
into oJ/iciosayiSasA is^ to which a positive wty is an* 
nex^, and;^fi9^2Wa, where no subsequent service is 

\ required, but general fidelity, whichis incident to ev» 
ery tenure*!". 

The second I shall mention is ftudum de camera^ 
which, I apprehend, was originally a substitution for 
what I have just mentioned, the feudum de cavena ; 
for it was instead of an allowance of necessaries but 
of the cellar or pantry of the king, an annual alloea* 
tion of a sum of money for will, life, or years, accbr- 
ding as it was granted out of the camera^ Or chamber 
where the king or lord kept his money ; and thia 

t Brussel, usage des Fiefs, torn. 1. p. 41. Du Cangei 
aroc. Cavena and Canava. 
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:fra%, as the other I before mentioned into whose 
room it came, either a reward for past service^ in 
which case no future duty was required, or on con* 
sideration pf future bnes* The pensicms granted by 
1||^ king in our kingdom (Ireland) out of his reve- 
nue^ are (^f the nature of tbe former ; and the. saia*^ 
ries to judges and other officers aire of the na|ure of 

.the latter* . What was cosimon to both ef these^ the 

Jhtdum de camera &? de cavenay was, that by the feu^ 
dal law, they were not due at the stated time, uMless 
there were provisions in the cavena^ or money in the 
i^ameray and that free froili debts ; for the lord^s safe* 
ty and dignity was to be first considered ; but they 
were to waii for their arrear, till provisicms or mon* 
«y came fn» 

Another thing is to be observed, that, although, at 

. the introduction of these tenures, all others were for 
the life of the grantor and grantee at mostj yet when 
the others became perpetual, these contii\^d long af- 
ter to be only for the joint lives of the grantor and 
grax^e4R^«namely, as long as kings and great lords 
were coiisidered as tenants for life, and incapable of 

. alienating their demesnes, or laying any permanent 
charge upon Aem. But when, by the frequency of 
the example of alienations, and by the occasional in- 

. digence of the kings and other lords, and the desire 
designing persons had to take advantage of it, aliena- 
tions of the demesnes were once introduced, to the 
prejudice of the successor, these grants, as was very 
natural, as they were less hurtful thsai an absolute al* 
ienation, were continued for the life of the grantee, 
though the grantor had died beforef . 

tSpelman, and Du Cange, voc. Camera, et voc. Feudum. 
Craig, de Feud. lib. 1. Dieges. 10. 



LAWS OF ENGLAND. 16f 






LECTURE VUL 



Fcudtm SoidcU£,*,.Fcuduni ha^itationU^^Feudum Guar- 
di^:,.Fcuctum Ga»taldia„„I^dum merce<iia,.,.Incorfiore(d 
beruificet in JEngland.„»Advov)aon8„„Presentativ€ Advoiv- 
<9qn8..„Collative jidvovjaona, ^.Donatives. 

IN the preceding lecture I began to treat of the 
several kinds of improper benefices, which arc trans- 
ferable only by the improper investiture, or, as the En- 
glish law says, lie in grant; intending only to illustrate 
their general nature, without descending minutely 
into particulars ; and of these, I have already men- 
tioned ihtfeiulum de camera^ and that de cavena. 1 
call these fiefs, even at the time I am now treating 
of, in conformity with the practice of the feud^ writ- 
ers : not with strict propriety, indeed ; for feuditm^ 
properly speaking, signifies a tenure of ihberitance, 
and such were not yet introduced* But before I quit 
them, it will be proper to take notice of some sub-di- 
visions of them, to be met with in the feudal writers, 

I have already observed they were either gratui- 
tous or officious, that is, without future service, or 
with it. Of the first kind there were two species ; 
that called feudum soldatce^ from the word soiidus. 
which signified a piece of money, and was a gratui- 
tous pension, granted either out of the charity or 
bounty of tfie lord, or in reward of past services ; the 
other csHlcd feudum habitationis ; which is liberty of 
dwelling in an house belonging to the lord, in whom 
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the property still doth, and the possession is still sup- 
posed to remain*. Of the officious ones, CorvtiUs 
mentions three kinds, feudum guardite^ feudum gaS" 
taldiasy and feudum mercedis^ 

The/eudum guardue hath aunexed to it the defence 
of a castle, for the security of the realm ; and this dif- 
fers from the castle guard I have before mentiwed, 
in as much as that, where lands were given for the 
defence of the castle, it was a corporeal benefice, and 
transferred by livery and seizin ; namely, by ad- 
mitting the. constable into th^ castle, and deUveripg 
him the key thereof, and was an improper onp only 
in respect jof its duration, as in the early times, it con-" 
tiQued only a year ; but this I am mjw speaking; of 
was a pension^ p^d out of the king's exchequer for 
the same purpose ; and was of the same nature with. 
ibe modern salaries of governors of garrisons^ • 

Thejeud^m gastaldm- was a , pension granted to a 
person for transacting the lord's business, as for being 
his treasurer, steward, a^ent, or receiver. The feU' 
dum mercedis was in consideration of being an advo- 
cate or defender of the lord. Such are grants to law- 
yers pro cQUstlio impendendo ; 'and the salaries of the 
king^s lawjers, and thfj solicitors for the crownj. 

I shall T^xt run over brii^fly the several kind^ of 
incorporeal benefices which the law of England take^^ 
nqtice of, and explain their general nature. And the 
first I shall tak^ notice of i^ an advowsouy which is n 
rig^t 9- man hath of nominating a prpper person to 
fulfil the duties, and to receive the profits of an ec» 

^ Du Cange, voc. Soldata, et voc. Feudum ^dificii. 
t Cp^e on Litd^cKci, lib. 2 . cb$^. 4. 
i Du Cai^ge, vpc. Ga^staWus. 
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tlesiastical benefice. These rights arose thus : In 
the infancy of the Christian church, when the clergy 
t^ere supported by the voluntary contributions of the 
people, the bishop was chosen by the clergy and peo« 
pie at large ; and this mediod was so firmly estab* 
lished^ that when the emperors became christians, al- 
though they made great donations of lands to the 
church, yet they left the manner of election as they 
found it ; and so it continued in Rome until the year 
1000 at least. But diese elections, made by the gid- 
dy multitude,' were the occasions of infinite disorders* 
The value of these offices being increased, and the 
manners of the ecclesiastics corrupted by the acces- . 
sion of riches ; parties and factions were eternally 
forming) and supported by all methods ; and when a 
vacancy happened, the contest was frequently not de-* 
cided without bloodshed* It is no wondev that , all 
the sober part of the clergy, who were scanda]iased at 
these irreligious practices, and the emperors, who 
were concerned in the peace of their dominions, con- 
curred in remedying these evils ; which was at length 
effected by excluding the laity, gradually, and by 
insensible degrees, and confining the election to the 
ecclesiastics* Many of the emperors, indeed, strug- 
gled hard to get the nomination to themselves, but 
the clergy proving too powerful for them, they ob- 
tained, at most, but a power of recommendation^* 

In the northern kingdoms the same causes, produ- 
ced the same effects, as to the exclusion of the laity, 
but with more advantageous circumstances to the 
rights of these princes* For as the lands they gave 
to the bishops in right of their churches were held of 

*Gibson, Cod. Jur. Eccles. AngUcan.tit.23, 

V 
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them, 80 they gave the investiture ; and there iras afc 
kind of concurring right between the clergy, who 
elected, and the king. He insisted on his right of 
giving the investiture, but generally received their 
nominee, and granted it to him. 

But after the time of Charles Martel, when the 
clergy were stripped of most of their lands, things 
took a different turn. For when new grants were 
made to the church by the king, he insisted, as feu- 
dal lord, on the absolute nomination, and the giving 
investiture, by delivering the staff or crosier, the em- 
blem of his pastoral care, and the ring, the symbol 
of his spiritual marriage with the church ; but these 
rights were opposed by the clergy, who wcrc'strong- 
ly supported by the popes then sitting up for being 
the feudal lords of all churchmen, and who hop^d ta 
derive, as they did, great advantage from these dis- 
sentions. From the year lOOO to 1200, great confu* 
luon subsisted throughout all Europe, oceasiot!ed by 
these contests, tmtil the popes in general prevailed ^ 
but for four hundred years past, and particularly 
since the reformation, their power hatfi been on the 
decline ; and from this last period, the patronage or 
advowson of bishoprics hath been confessedly in our 
king^ as hath 6eetl the case in several other king- 
doms ; and though in England a form of election is 
still retained, it is no more thatt a mere formf. 

The advowson, or patronage of inferior ben^fices^ 
came in another way. In order to imd^rstand this^ 

tMontesquieu, I'E^rit des Loix, liv. 31. chap.. II. Ba- 
con, hkt. and polit. disc, on the laws and government of 
England, ch. 59. lnett*s hist, of the English Church, voL 
3. ch. 2. 
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let us consider how 4ioceaes came to be sub-divided 
into parishes* Anciently, I mean about the year 
420, the bishop bad the sole cure of souls throughout 
his whole district, and received all the profits of it ; 
which he and the clergy distributed into four parts, 
^ot exactly equal ones ; but unequal, according to 
A^ exigencies of the several interests to be consid- 
'^red ; ppe to the bishop, to maintain hospitality, and 
8U{^Kort the clergy residing with him, and the 
christians of other [daces, who wexie often forced to 
'fly from persecution, or travelled on their necessary 
xoncems ; one for the building and repair of church- 
ps ; one for the poor, and one to support the inferior 
clergy, whom the bishop used to send to pauticular 
places, as his deputies, and to remove or recal at his 
picture. The clergy who lived in the city where 
the bishop resided, were supported by him in a colle- 
giate way at fir^; until ^t length their particular 
shares were ascertained, and carved out of the gen- 
eral revenue of t^ church ; and Uiis was the ori^n 
of chaftcrs^m 

To retuni to the country clergy. The manner ,in 
which they came to have settled establishments was 
thus : \t Wtds u^ual, ^ soon indeed as tithes were es- 
tablished 9s fi Iww, th^ is, before or about the time of 
(Charlemagne, ^ the bishop to allocate to his vicsM^ 
*Qr curate in any district, the whole, or a part of thj^ 
tithes or otfa^ profits arising there ; but when Eng- 
jand, France, and otjier countries were riiv^iged by 
thft Panes and Normsui^, the fury of these barbarous 
heathens fell particula4y on the ecclesiastics* l^l^eir 
cjiiw<^hes tbsy burned, and theoi^v^ they 8laugh« 

*G]b60% Cod. Jur. Ecdes. Angfican. tit. fid. 
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tered without mercy ; insomuch that, when their de- 
vastations ceased, there ensued not only a great scar- 
city of clergymen, but such a want of means of prop- 
er support for them (the old estates of the church 
having been turned into military fiefs) that the feu- 
dal lords were willing, for the sake of having divine 
service performed in their districts, for the ben 
of themselves and their vassals, to alienate part oj 
their lands to the church, which was then in indigence, 
for the purpose of building houses for the parson, aad 
providing a competent glebe for him, and also for 
building new churches where they were wanted. Al- 
though alienation was at this time entirely disallow- 
ed by the feudal customs, yet the necessity of those 
times prevailed against it in those instances, espe- 
cially as these superstitious people attacked, or ready 
to be attacked by an heathen enemy, thought the lands 
so given to be really given for military serv.ice, as 
they were given for the service of God, the Lord of 
Hosts, who was to speed their arms. However, the 
circumstances and opinions of that age would not al- 
lom any grant, without an acknowledgment of the 
superiority of the grantor ; nor allow any lord to 
give any grant materially detrimental to his military 
fief* Hence, as an acknowledgment that the lands so 
granted to the church proceeded from the bounty of 
the lord, he was allowed to nominate a clergyman to 
the bishop ; who, if he was qualified^ was obliged to 
admit him. But as the patron might present an im- 
pi;op^r person, and such an one as the bishop must 
b^^j^ligedin conscience to reject; and mig^ do 
this repeatedly, for any cQQSiderable length of time, 
vduring which the duties of religion would be neg<> 
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lected, it was, in after times, settled, in all countries^ 
that the right of the patron's presentation should last 
only a limited time. In our countries it is six 
months ; after which time lapsed from the vacancy, 
the bishop's original right of nomination revives^. 

But the customs of those ages not admitting of the 
adienation of any part of a military tenure, but what 
'was absolutely necessary, it followed that these glebes 
were far from being sufficient for the maintenance of 
a parson* These grants, therefore, were not made 
without the consent of the bishop, to allocate^ in aid 
of the glebe, the tithes of that precinct, to the use of 
the parson. And now the parson began to have a 
permanent interest for life in his parish, and a perma- 
nent cure of souls therein ; but not exclusive of the 
cure of souls in die bishop, who was concomitant 
with him in that point, though not in the profits. For 
when the bishop, for the good of the church, ^ppro* 
priated a part of the revenues of the church to a par« 
ticular person and his successor, which, for the pub- 
lic good, he was allowed to do, he could not, howev« 
er, divest himself, or his successor, of that general 
cure of souls through his whole district, which was 
the essence of his office. As the parson, therefore, 
though named by a layman, was his deputy, he was 
in truth (to speak by way of accommodation) his feu* 
dal tenant. From him he received institution, which 
is the improper investiture ; to him he gave the oath 
of canonical obedience, which is equivalent to the oath 
of^ fealty ; and by him, or persons appointed by him, 
he was inducted into his church, that is, had livery 
and seizin given him^*. 

* Ibid. t Ibid, and tit. SO. 
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This was the origin and nature of presenjtatire ad* 
▼ow3ons, in which, though a matter ecdesiactical^ 
the lay patr<Hi was allowed to h^ve a temporal and a 
valuable interest : inasmuch as it might serve for a 
provision of one of bis children, or any other relation 
that was qualified for it ; and consequently be an ease 
to him ; and as, at the time that these glebes were 
grafted most fiefs were hereditary, at least none were 
suiTered to be granted but by those who had such 
(because the lord superior might else be disinherit 
ted) this right of adwnvson presentative descended to 
the heir* The church in its distress exceedingly en* 
couraged and fostered these rights far a time ; but 
when her circumstances changed, and^ in ages Iv^hea 
profound ignorance prevailed both among the clergy 
and laity, many were the attempts to deprive the lai* 
ty of jkheir rights, and many the exclamations against 
the impropriety and impiety o( such persons pretend* 
ing to namQ any one to an holy ofiice. But I do 
not find they ever thought of restoring to the laity the 
glebes, in consideration of which, for the necessities 
of the church, those ri^ts were first allowed. 

Thn& mvxh {or presentative advoweons^ which, I 
hope, from what hath beeQ already observed, will be 
sufficiendy understood for ^ present. I now must 
proceed ta coliative'* advoxpsonSi namely, tho$e given 
by the bishc^, which were pf two kind^i either abso* 
lutely in his own right^ or by lapse, when the paitron 
neglected to present ; whl^h was in trulji but a devo- 
lution of the ancient right lie h^ parted with, to him ; 
and therefore as Uiere is no substantial difference; 
they may well be treated of to|;ethe;r« As the bishop 
in the case of lapse^ collates^ that is, institutes in his 
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fbimer right in default of the person who had the 
right of ^esentation, I observed before^ that the bish-» 
op had used to grant to the country clergy a part or 
die whole of the tithes qf the precincts they served 
in; but when once,by the allowance of presentative ad- 
vowsons, parsons had got freeholds in them, the exam- 
ple became contagious, and much to the benefit of the 
church. Those parts of the diocese which stiU 
remained in the bishop's hands were divided 
into parishes ; and the tithes of them, or at least 
a considerable part of them, were assigned to the 
minji^ter for his life* I need observe no farther 
of thete, than to say, that they differed no other- 
ways in their nature from the last mentioned, than 
that, as a patron had nothing here to do, there was no 
presenilation, and that, collation is, in the case where 
the bishop hath the sole right, what is called institU" 
tion in the cSiae of a clerk presented* 

The third and last kind of advowsons are those 
called donatives^ in the giving seizin of which the 
bishop hath nothing to do, such livings being privil- 
eged, and exempt from the jurisdiction of the bishop, 
and visitable by the patron only* How these exemp- 
tions Arose, when, at first, every place was a part of a di- 
ocese, and of the bishop^s cure of socds, it will be wordi 
while to inquire. The bishops of Rome, aided by their 
great riches,^and the fall of the western empire, did, by 
l>ursuing a settled plan for many hundred years, with 
the greatest art and unshaken perseverance (tempori^ 
zing indeed when the, season was unfit, but never giv- 
ing up expressly any point that had been claimed) at 
length, instead of being the first bishops in rank, at- 
tained to a jm'isdtetion over all the west, md claimed 
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a general cure of souls^ whicli flfede the bishops, in« 
deed, but pastors under them* However, ^nscious 
of their usurpations, in order to establish them, it was 
necessary to depress the episcopal order. 

They began first with dismembering bishoprics, in 
order to found new ones, on pretence of the churches 
being betjter served ; and this they did principally in 
Italy, where their influence was most extensive ; and 
that with a view, by having a greater number of votes, 
to over-rule the determination of the general councils. 
They did the same, but more sparingly, for the rea- 
son aforesaid, in other countries, with the sovereigns ; 
who, in these cases, were really actuated by tb^ mo- 
tive of advancing the publick good, and promotingre- 
ligion* The next step was more decisive.— Their 
, authority being now established, they took occasion, 
on several pretences, to exempt from the jurisdiction 
of the bishops, several places within their dioceses^ 
which they kept immediately under themselves, to 
which they appointed clerks by this way of donation, 
and whom they visited by their legates, as their im« 
mediate ordinary. The clergy, thus provided for, 
served as faithful servants and spies to the pope, in 
all parts of the christian world, and were next to the 
monasteries, the firmest support of his power. The 
same practio^ they pursued with respejct to bishop* 
rics, by exempting several of them in divers places 
from the arch*bishop of the province^ And this wad 
the origin of donatives. But, in order to shew the 
plenitude of their power, the next step they took 
was of a higher strain. They not only founded do* 
natives for themselves, but for others, even of the lai- 
ty ; shewiog by this, that all ecclesiastical. jurisdiction 
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and diteipUiiie irasemtSfely subject to their will, and 
-tfaftti at pleasure, they could transfer it to hands be- 
fore judged incapable of it. 

These two kind of donatives still subsist in Eng- 

laad, the latter in the hands of subjects, the former 

i^thejdogas supreme ordinary, since the pope's 

^sKirped power was transferred to Henry the Eighth. 

J am sensible many common lawyers insist that the 

kingofEng^aftd was always supreneie ordinary, and 

. fiiat nothing iicrw was gained at tiiat time ; but only 

-his old atttfaority, which the pope had usurped, restor* 

ed to him. But what shall we say to the first fruits 

mad tenths ; which ^ire certsdnly papal impositions, 

and comparatively of a modem date. The same I 

ap{»«hend to be the case of the ordinary jurisdiction. 

A«totlie supreme patronage,! allow it was, originally, 

the Jcing's. My reason is, that I do not find in the 

tmcient chtarch^uiy trace of a layman solely exercising 

-eeclesiastieal jurisdiction, orenaodng laws for the 

^urchf. 

In ^e apostolic times all things were transacted by 
theyosf A/tf/at large ; in the next age, they fell into the 
^ ' handsof Ae clergy, all^exceptingdie election 6f bishops, 
«md€kppr6bationof cleigymen. After the emperorsbe- 
came ^hris6a&s, they published indeed ecclesiastical 
laws, but that was oilily giving the sanction of the im« 
periiA power to the eanons the church had made ; 
"whose censures, when ^re were such midtitudes of 
«cw and counterfeit converts, were likely to have lit- 
tle Weight. In the northern nations 'die case was the 
^ame.^ Canons were made by the clergy, and thes^ 
were often enforced and turned into obligatory laws 
fGibson, Cod. Jur. Eccles. Angttcan, tit, ^4. 
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by their general assemblies, who had the legislative 
authority ; and if there are any instances in those 
times of laymen exetcising ecclesiastical discipline as 
ordinaries, I oMm they have escaped me, I speak 
merely of ecclesiastical discipline : for as to things of 
a temporal concern, such as wills, administrations, 
marriages, tithes, &c. the authorityundoubtedly was 
from the kiiig* But not as to matters entirely spiri- 
tual, such as concern the saiutem animceX* 

I think therefore the king's title to be supreme ordi* 
nary, stands better settled on the parliamentary dec- 
laration, and on the reason of the thing, that all coer- 
cive power should be derived from him, whom God 
hath made the superiptendant ; than on the assertions 
of lawyers, that it always was so* Matters of fact are 
to be determined by evidence, not by considering 
what ought to have been ; and we need not be surpri- 
zed to find, that ao ignorant and superstitious people 
allowed practices, and ^ divi$ion of power in them- 
selves unreasonable. 

In those donatives there was neither institution 
nor induction* The patron gave his clerk a title by 
deed, on which he entered ; for the plenitude of the 
papal power supplied all forms. The patron was the 
visitor, and had the power of deprivations ; but What 
clearly shews, in my apprehension, that these dona- 
tives were incroachments on the episcopal authority, 
is, that, if once a concunon patron (for the king was 
saved by his prerogative) had presented his clerk, and 
he got institution and induction, the donative was 
gone for even The living became presentative^ and 
the bishop's jurisdiction revived* 

\ Gibson, tit 1. and 2. 
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I should next proceed to tithes, another kind <^ 
incorporeal benefice ; 'but this would carry me tOo 
great a length for the present discourse. 
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Tithe»„„The voluntary contributuma of the fcdthftdy tht origi* 
nal revenue of the church„.,The establishment of regular 
yiayments.„.The apfirofiriations cfthe church,„»The history 
and general rules of tithes in England, 

THE next kind of incorporeal benefices taken no- 
tice of by the law of England, that I shall mention, 
is tithes ; the New Testament, as well as commofi rea- 
son, says, that they who serve by the altar ^ should £«e 
by the altar ; but is silent as to the manner in which 
this support should arise. In the very first times, 
when their numbers were but few, and those confin* 
ed to Jerusalem and its neighborhood ; the christians 
sold all they had, and lived out of the common stock* ' ^ 
But this lasted a very short time. When they in- 
creased to multitudes, that method wais fousd im- "^ 
practicable, so that each retained his possessions, and 
gave a voluntary contribution out of it at his discre- 
tion. This was the fund of the church ; and in those 
times of fervent zeal in the laity, and simplicity of 
, manners in the clergy, it was found abundant auff*. 
cient, not only to support the ministers, and dieir owtt 
power, but also to build churches, and to do msaajr 
acts of charity to some of the pagans. 

The revenues of the church went on continually in- 

'creasing to the time of Constantine ; and though" by 

^/)he Roman laws, no colleges ^ as they called them, 

drnt is, communities or fraternities, unless they had 

^ ^" 
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the sanction of the imperial authority, could accept 
legacies or donations ; yet, such was the devotion of 
the times, that many such private grants were made ; 
and the principal churches obtained- great acquisi* 
ttons, not only in moveabk goods, but in landed es* 
tates ; insomuch that some of the persecuting empe- 
Torswere thought to be as much instigated to their 
cruelties by avarice, as by their blind attachment to 
their pagan superstition^* 

In the fourth century, the restrsunt being taken 
amray, these largesses from the rich and superstitious # 
to the church became much greater ; but the general,. 
Yolutttary contributions from all who could spare, di« 
mini^d^ the apparent necessi^ for them being lea* 
sened ; and the zeal of the people, which persecution 
had kept warm and fervent, slackened from ease and 
^curity* The bishops, who were the distributers, 
|»^ided in vying with each other in the magnificence 
of iheir churches ; and, being now raised to an emi« 
nent rank in the state^ were not satisfied to live m 
suph a. manner as contented the simpUcity of the aa^ 
cient fathers of the church ; so that by the year 400^ 
the inferior cjergy and the poor were, in many ptece%' 
but in very scanty circumstances* This induced 
many of the pious to fix upon a certain rate out of 
their own annual gains to supply these necessitiet, 
and aa.4ie tenth was what had been assigned to the 
Le vites in the mosaical law, that generally became the 
proportion. But as the payments of those tithes were , 
purely voluntary, so did the givers appropriate them ^ ' 

*F«lher Paul on beneficiary mittters, ch. 2. and ch. fi/^ 
^Iden's history of tithes, ch. 4<. sect, 1. Spelm. larfc^j^ 
work of tithes, ch. 6. w 
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jtt stith manner as they pleased, and as they thought 
Aey were most wantedf. 

In Egypt, where, it seems, tMs practice began, 
they were commonly given to the monks, who had 
deroted themselves to a religious poverty ; in II- 
fyricmn generally to the poor ; in other places to the 
inferior clergy of such a district, or, if the church it- 
tfdf was indigent, to the bishop, for the use of his 
church. The famous preachers about this time, par- 
ticularly St. Ambrose and St. Augustine, inforced 

- this practice with all their eloquence, and insisted on 
" *the tevitical law of tithes as binding on christians* 
This had great, but not general efFects* Some gave 
the tithe, others, of more zeal, gave more, and others 
less ; and though these contributions began to be aid- 
tA fey the spiritual arms of excommunication, yet 
were these only used to oblige a man, in testimony 
of his being a christian, to make some offering, not 
fa pay precisely the tenth, or any other portion J. 

. '*' These payments of the tenth hitherto we see were 
voluntary ; but there soon came in another practice, 
which, in particular places, made them compulsory., 
ftwtfs usual when a patron founded a church, in or- 
der for its support, to charge his lands with the pay- 
ment of tithes to the minister who officiated therein. 
"Hiis created a permanent right in the church, not 
. by the force of any general law, or canon (for all 
«ach attributed to these ages are forgeries of a later 

i ibte) but from the especial gift of the grantor, and 
the power he had to charge his land. The earliest 

\. ^ fSelden's hist, of tithes, ch. 6. and 7. Spelm. larger 
^*||Hrk of tithes, ch. 29. 
■>» |be fton temerand. Eccles. tract. Spelm. p. 3. 



LAWS OF ENGLAND, tn 

wathbiity that proves a general rij^t of tithes, through 
any country of Europe, is to be met with in the coan«. 
cil of Mascon, held under king Guntram, who reigned 
in the southeast parts of France, in the year 586b 
There the rig^t of tidies, through all his dominions, 
is acknowledged as an ancient duty due to the 
church ; and they are enjoined to be regularly paid* 
But it is observable, in the very words of this law, 
that the tithes so paid were not solely appropriated 
to the clergy, but much of them applied to other 
charitable i3ses, unde statuimusy ut decimas ecclesiastu' 
€as omnis populus inferat^ quibns sacer dotes ^ out in 
pauperum usum^ out in capthorum rcdemptionem tro» 
gatia^ suis orationibus pacem populo &P salutem impe^ 
tranU Thus the kingdom of Burgundy was the first 
that established the universal payment of tithes by a 
positive law. This payment, in the other parts of 
France, was long after tfi pleasure, or by particvdar 
foicndation ; but was daily gaining ground, especial^ 
after die impoverishment of the church by Chaiie* 
Martel rendered them the more necessary ; and his 
grandson Charlemagne was the first that established 
them by a positive law, made in a general assembly 
i»f the states, through all France ; and that as doe by 
a divine right, in the year 778. And as he and his 
successors were masters also of Germany and Italy, 
the same law and opinion soon passed into those 
<ountriest* 

But as positive as his law was, in the dh*ectioa of 
payment of them to the bishop or priest, it was for a 
iong time not universally obeyed, and where it was 

tMo/Vtesquieu, PEsprit des loix, Jiv. 31. chap. 12. Sel- 
den of tithes, ch. 7, Father P^ul of benefijces, ch. 1 h . . 
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obeyed, often shanefully eluded, bs appears by the 
laws of his successors, and many ecclesiastical canons 
fnuned for the redressing those mischief. For as a 
portion of the tithes was originally distributed to the 
poor, under this pretence, it was customary fer the 
superstitious laity, when diey granted the tithes, m- 
atead of assigning them for the maintenance of the 
ministering, i. e» the secular clergy, to appropriate 
them to monasteries, which weresocieti^ of Toluntia- 
ry poor* These apprc^riations, or consecrations, as 
they were called, became very numerous, both irom 
the unbounded veneration paid to the monks, and 
from the encouragement such grants received firom 
the see of Rome, which looked tqion die iHQsaatic 
orders as its fastest friends, smd was bent upon rais- 
ing them on the ruin of the secular clergy. But as 
the monks of those times were generally laymen, aad 
incapable of serving the cure, it grew into a .practice 
for them, if any of their own body was fit for the pur- 
pose, to get him ordained ; or if they had none, to 
employ a secular priest to perform the divine offices, 
under the name of their vicar or deputy, who was to 
account with them for the profits, and was to receive 
for his subsistence a stipulated proportion ; and thus 
came in the division of parochial tithes, into rectorial 
and vicarial ; the former remaining in the employer^ 
the latter in the employed^ who did the dutyf . 

Tiie same pretence of appropriating the tithes to 
the poor gave a handle likewise to many, when they 
found ,it necessary to pay tithes, to grant them to li^ 
men in fee, under the like conditions and services as 
other fiefs ; and many likewise were the unworthy 

% Father Paul of benefices, ch. 14. 
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ehurcfamen, who turned the incomes of their church 
into provisions for their families, by granting them 
in fief. Thus, in process of time, were the minister* 
ing clergy, and the real poor, for whose support 
the tithes were originally granted, in a great 
measure stripped of them ; and they were converted 
. either into lay inheritances, for secular services, or 
applied to the support of monasteries ; and both these 
abuses began under the specious pretence of charity. 
The latter, viz* the grants to monks, was always fa« 
vored by the heads of the church ; and the former, in 
spite of all their censures, prevailed, until, at length, 
it was found necessary to apply some remedy to both. 
The evils were too inveterate to be finally removed ; 
but this temper was found out in the council of Late- 
ran, held in 1215, when it was enacted,That all tithes 
which from time immemorial had been g^ven in fief 
might so continue, but no more be granted in that 
manner for the future ; and the appropriations to 
monasteries were confined to three orders of monks 
who were looked upon as the most learned, and ca- 
pable of furnishing men fit for the duty j;. 

I shall proceed now to say something of the fate 
of tithes in England. That tithes had been paid in 
several parts of England during the heptarchy, and 
established by law in some of its kingdoms, is unde* 
niable ; but the first who ordained them by law, 
through all England, was Ethelwolf, in his parlia* 
ment for the year 855 ; who had been himself, in his 
elder brother's life, designed for the church ; in this 
imitating Charlemagne, at whose court his father had 
long resided. This may well be allowed, although 

i Giaiuione's hist, of Naples, b. 19. chap. 4. $ 2. 
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those authors that giv« us the copy of thfe few dit 
fer in the date, both as to the time and plac^ whei^ 
it was made. But be that as it may, his son Alfred 
certainly made a law for this purpose, to bind not on* 
ly his own English,but also the new converted Danes, 
to whom he assigned seats in his kin^om, and 
whom he had submitted to the government of Gu* 
thrun. Such laws were renewed by almost every 
one of his successors down to the Norman conquest; 
an evident proof, that however zealous thosfe princes 
were for the support of the church, their pious inten- 
tions were but ill seconded by their people. The se- 
verity of the law of Edgar was remarkable, and of it- 
self sufficient cause of their backwardness ; for it 
made the non-payment of the tenth a forfeiture of 
eight tenths. The prcepositus of the king and bish- 
op, diat is, I presume, Ae sheriff and arch-deacon, 
were to seize the fruits out of which the tithes had 
been withheld, iand when they were divided into ten 
parts, one was given to the church that had been de- 
frauded, another to the proprietor, and the remain- 
ing eight were divided between iJie king and the 
bishopf. 

During these times appropriations of tiflies,to Oth- 
er churches than the parish one, and also to monas- 
teries, were frequent, here as well as on the conti- 
nent ; but, for some time after the conquest, the lar- 
gesses t6 the monks, with respect both to lands and 
tithes, increased considerably, and were continually 
encouraged by the popes, the kings, the bishops, and 
nobiKty ; by the popes for the reason already pven ; 

t belden on tithes, chap. 8. Bacon, hist, and polit. disc, 
on the Laws and Government of Eng^Iand, chap. $9, L. I 
AngL Sax. ap. Wilkins. 
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by tbft bkhops and nobility, who were all Normans 
or foreigners, out of partiality to their countrymen 
(for such the mopks generally were) and out of con- 
tempt and hatred to the secular dergy, who were 
<lniveT$ally English ; by the kings, not only for this 
last mentioned cause, but for another peculiar to 
themselves* The goyernment of the Saxon kingf 
was remarkably moderate, and their Uws and consti- 
tutions extremely favourable to the liberties of the 
people* The first race of Norman kings pretended, 
indeed, a right to the throne, and every one of them 
swore to observe the Saxon laws, with such emenda* 
tions as hud been ccmsented to in parliament by WiU 
Uam the First* But the conduct of every one of 
them showed how little regard they hdd to that obli- 
gation, and how bent they were on setting themselves 
free from all restraint, and to destroy all traces of 
the old Saxon laws. For this purpbse it vras abso^ 
lutely necessary to depress the secular clergy ; who, 
in those times of ignorance, were 'die only lawyers ; 
insomuch^ that, in WiSiam die Second's reign, it 
was said, jmllus ckriais^ nisi causiditus / and, to r«n« 
der them unfit guardians of those privileges, the kings 
were resolved to trample upon diem. For this end, 
a new language aad new forms of proceeding were 
introduced into the courts, die secular and ecclesias* 
tied jurisdictions, which had heai united, were sep- 
arated f a^dtiie clergy wsre banished from the tem- 
ppnd couHs, and the greatest part of die business 
Which formerly had been transacted in the country 
couarts was transferred to the curia regis^ under the 
immediate inspection of his judgesf. 

t Braijb^, AppMii^ to his hist. p. 15. C«-te> hist, of 
.England, vol. 1. p. 441. 
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^ Thus were the secular clergy daily reduced in cir« 
cumstances and importance, while the monasteries 
flourished on their downfal. However, about the 
time of Henry the Third (for it is hard precisely to 
fix when it became an allowed maxim of the English 
law) all tithes arising in any parish were, of common 
right, payable to the priest of that parish, unless they 
had been previously appropriated to some other 
priest, or monastery, either by a positive appropria- 
tion appearing, or by prescription where that was 
lost, and that no lajrman could prescribe against the 
payment of them. I say no layman, for with respect 
to ecclesiastics, the case was otherwise. It had, in- 
deed, been a controversy in France several centuries 
before, whether the lands of a church or monastery 
should pay tithes to the parish minister where they 
lay ; but it was determined by the better opinion 
that they should. However the bishops of Rome, 
in complaisance to their friends the monks, granted 
to many monasteries an exemption from tithes fbr 
their lands. And these are the lands, which we see 
at^this day in the hands of la3anen discharged of 
tithes, by virtue of a statute in the reign of Henry the 
Eighth ; before I proceed to which, it will be proper 
to take notice of what a modus is, as they were intro- 
duced in those early times. 

A modus, then, is a composition for tithes in kind, 
within a certain district ; whereby the layman is dis- 
charged from rendering his tithes, on his paying to 
the parson, in lieu thereof, what the local custom of 
that place directs. These compositions were origin- 
fidly for the mutual benefit of the clergy and laity ; 
that one might have a settled certainty what to re* 



LAWS OF ENGLAJ^D. 189 

ieive, and the other what to pay ; and was, whilcr the 
equivalent continued to bear any reasonable propor- 
tion to the value, an excellent means to prevent year- 
ly disputes between the minister and his flock ; but 
as most of them are fixed at certain rates of money, 
the change of its value has, in all these cases, greatly 
impoverished the parochial clergy, especially as ma- 
ny of them grew up into a prescription, by the negli- 
jgence of the clergy, without an original composition* 
These moduses have, likewise, not a little hurt the 
spiritual jurisdiction \ for as their courts paid little 
or no regard to them, as being against the canon law, 
if the original composition did not appear to have the 
bishop's authority, by being found in his registry, the 
temporal courts, wherever one is pleaded, send a 
prohibition to the ecclesiastical one, and reserve the 
trial to themselves, by a jury of twelve men, as the 
legal judges of the customf* 

When Henry the Eighth threw qff the pope*^ su- 
l^remacy, great was his danger both from abroad, and 
at home, particularly from the monasteries. A reso- 
lution therefore was taken for suppressing them, 
and applying their revenues to more useful purposes. 
The intention of Cranmer, at least, was to restore 
the tithes to the parochial clergy, and out of some 
part of the lands to found new bishopricks, and for 
other religious and charitable purposes ; the remain- 
der to be united to the royal demesnes to enable him 
to defend his realm without burthening his subjects 
with subsidies. But little of this kind was done. 
Five or six bishopricks, with very poor revenues, 
were erected, and the rest, both of lands and tithes, 

t Selden on tithes, chap. 14. 
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were distributed to the laity in whose hands they still 
femain, partly out of present political views, but 
principally from the extravagance of that king^ and 
the indigence of his successors, concurring with the 
avarice of their courtiers. As to the lands the ab- 
bots held discharged of tithes, the parish miDisters^ 
right to them would, by the common law of Eng- 
land, have revived as soon as they got into lay- 
hands ; as it would have done befcM-e, if the abbot 
had aliened with the consent of the convent, and this 
was the case of the lands of the lesser monasteries* 
But when the greater ones were dissolved by the act 
of 31st of Henry the Eighth, it was expressly provi- 
ded, that the king and his grantees should enjoy those 
lands, discharged from tithes, in as ample a manner, 
as the abbots held them before that tin^. Thus be-^ 
came a great part of the tkbes of the kingdom, which 
by the common law of En^and were the legal main- 
tenance of the parochial clergy, lay fees, and inheri- 
tances, as they continue at this dayf . « 
Tithes are of three kmdsy prtediaiy personal^ or w/iV- 
edk, PrsMlial, are the fruits arising immediately from 
the ground, as aU sorts of grain, hay, underwoods, 
fruits of trees, hc^s, saffron, hemp, flax, and suchlike* 
Mixed, which arise from cattle nourished by the 
ground, as their young, colts, calves, lambs, pigs, or 
their productions, as milk, cheese, butter, &c. Third- 
ly, personal, which arise from the labor and industry 
of men using any merchandise, or manual occupa- 
tion, and is the tenth part of their clear gain. 

t Carte*s hist, of England, vol. 3, p. 135, 143, 148, 149. 
Lord Herbert's life and reign of Henry VIII. i>. 186. e^ 

seq. ap. Kennet. 
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The two first had their foundation in the law of 
Moses, the last was Introduced and strongly inforc« 
ed by the canon law, nay so shameless were some of 
die canonists, as to insist that harlots were obliged ta 
pay the tenth of their infamous gains ; but this latter 
kind has had little effect in England, except by the 
local customs of some particular places^. 

As to what things are tithable or not by our law, 
it may not be amiss to lay down some general max- 
ims concerning them. 

First then, as to praedial tithes : Regularly, they 
are due only out of things that increase annually, si' 
mui &f stmeiy and therefore except by special custom, 
mines, minerals, chalks, stones, slates, turfs, being 
part of the soil, and not increasing annusdly, are not 
tithable ^ but this rule admits of some exceptions, of 
which I shall just mention two* Saffron, which in* 
creases firom three years to three years, is yet titha* 
ble ) and so is underwood, that is, all trees cut under 
twenty years growth. The tithes of trees occasioned 
many contests bjctween the clergy and laity in En- 
gland, the one exacting it by their canons, and the 
commons iu parliament constantly remonstrating 
against it. At length it was settled by parliament, 
that none should be exempted but timber above twen* 
ty years growth, as being fit for building. But this 
statute is so constructed, that if the trees be not of 
%he nature of timber, they are tithable, though above 
that age, as bush, birch, and the like ; but these, if 
for the scarcity of other timber, they are used in 
building, as beech is in Buckinghiamshire, they are 
there exempted. 

tCibson, CoA Jur. Eccles. Anglican, tit a5. Hiitne, 
«>1. l.p« SU 
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As to mixed tithes, the rule irf, that things feras^ 
natura: are not tithable. Therefore fish, pheasants^ 
partridges, rabbits, deer, bee§, and such like are not ;- 
but several of these, if reclaimed, have been adjudg* 
ed to be so, as bees in a hive, and the same reason 
holds as to pigeons in a dove house ; though the opi- 
nion of common lawyers is, that they are not tithable^ 
if spent in the house, and not used for sale. 

But what shall we say for barren cattle, from whom 
no yearly profit arises ? Shall the parson receive no 
benefit whatever from them, and shall it lie in the 
power of the occupier, by employing all his land in 
feeding nothing but barren cattle, to leave his minis* 
ter without support ? Certain it is, whatever the mod* 
ern practice and opinion may be, that by the best 
authorities of the ancient lawyers, agistment was due 
to the clergy which was the tenth part of the value of 
the lands, or the twentieth, which by custom, in most 
places, was generally paid, if the proprietor depasture 
cd the whole year, or less, according to the time and 
quantity of the cattle, saddle horses, or cattle for the 
plough, only exceptedf • 

Thus much may sufiice for the history and general 

rules of tithesjthe second species of incorporealrights, 

to which I may add, as much of the same nature, and 

founded on the same reason, what is called ministers^ 

money out of houses, in cities and towns, where there 

arc no tithes, which the act of parliament,of the ITth 

and 18th of Charles the second, hath restrained to. 

the twentieth part of the value of houses, as valued 

by a commission from the Lord Lieutenant and six of 

the council. 

t Wood, Institute of the Laws of England, fol. 161. et; 
seq. 
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LECTURE X. 



The right of Scignory and its conset^uences.^^The right of 
Reversion, ...Rent. 8€ck....Rent charge..,.The nature q/*dis- 
tress, as the remedy for recorvering feudal duties. Obser^ 
.-vations on distresses in general. 

HAVING spoken of tithes and advowsons, two 
'kinds of incorporeal benefices that arose in those an- 
cient times, I come now to treat of seignories and 
tKeir consequences. A seignory is an incorporeal 
right and interest still remaining in the lord, when he 
parts with his lands, in benefice to a tenant. Now 
the rights of a lord, in respect of his seignory, may 
be considered in two ways, either as the servi** 
ces were due to the lord from the person of the ten- 
ant, Or from the tands. He hath therefore, in virtue 
of his seignory, a right to all those personal duties 
which flow impliedly from the oath of fealty ; such 
as to receive warning from his tenants of any injuiy 
done, or impending danger to his person, his digni- 
tf^ or seignory, to receive fsuthful advice from them 
when called upon, and to have his secrets faithfully 
kept by them ; to be the judge of their controver- 
aies, and the leader in war of such of them as hold 
by military service. For these barbaroud people had 
ijo idea of dividing power, but always entrusted the 
tiTil and military swo|4 in the same hands ; w)^ci*e« 
by they avoided the Asagers and disorders that more 
poli^bed wd richer tiations liatt ever been ex* 
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posed to, namely, of having the civil and legal »Sr 
thority subverted by the military power. And so 
strict was the bond between lord and tenant, that the 
latter could in no wise, in point of judgment, declino* 
his lord's jvirisdiction, by refusing him as judge oit 
account of partiality. Such a charge was a breach of 
fealty on the vassal's part, and no such presumption 
could be admitted by that law, which looked upon 
the lord as equally bound by the oath of fealty^ 
though not taken by him, as the tenant was*. 

By the Roman law, a suspected judge might Be re« 
fused by the suitors for almost all the same causes, * 
and grounded mostly upon the same reasons, for 
which jurors, who in our law are judges of the fact^ 
may be challenged at this day. But the feudal cu^ 
toms admitted no such suspicions as to the lord, and 
therefore in the English law, no judge, however 
clearly interested in the cause, can be challenged.... 
This maxim once established, it was necessary, how- 
ever, for the sake of justice, that it should admit of 
some qualification. The assessors in Germany, who 
assisted the lord in judgment, from whom came, in 
after time, the /»ar^* curMP, were this qualification.... 
But as these were not judges in all feudal causes, 
but in some the lord alone continued sole }udgpe ;•• 
some remedy was here to be applied, aad on the 
continent and in England, they proceeded diflFerent- 
ly. On the continent, the king, or superior lord, ap- 
pointed a cojudgey or assessor. In England the suit-' 
or, by applying to the king's courts was empowered 
to remove the cause thither ; wbi^h bath been oae 



^M^dox, Baronia Apg;I. 
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•^great occasion of these inferior courts of the Icfrds 
dwindling to nothing*. 

As to the right the lord had in the land by virtue 
of his seignory, the principal, and upon which his 
other rights out of the land depended, was his rever^ 
A reversion is that right of propriety remain- 
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ing in the lord, during the continuance of the partic- 
nlar estate of possession of the tenant ; whereby he 
is entitled to the service during the duration of the 
term, and to the possession itself, when it is either 
Expired, or forfeited. Hence it appears that the 
fealty and services of the tenant are incident to the 
lord'9 reversion. Out of these reversions may be 
carved another incorporeal estate, called a remainder y 
which is a particular estate dependant upon, and con- 
sequent to a prior particular estate ; as if lands be 
granted to A. for five years, and afterwards to B. 
for life. In this case A. hath a lease for years, B. a 
remainder for life, and the reversion remains in the 
grantor. In our law, remainders, and the particular 
precedent estate on which they depend are consider- 
ed as making but one estate ; and so, in truth, they 
are with respect to the reversioner, though not to 
eJach other. Therefore they must both pass out of 
the grantor at the same 'time, though it is not abso- 
lutely necessary that the remainder should vest in 
the grantee at the creation of the precedent particu« 
lar estate ; for a remainder may be good which de- 
pends on a contingency, as if a remainder, ^ter a 
leas&fbr life or years to A. is limited to thfe eldest 
son of J. S. This is a good remainder, but a con- 
tingent one, depending on the birth of J. S's son dur- 
*4* Instit..368. Scroggs of Courts Baron, p. 56. 
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ing the continuance of the term of A ; for the Nk^ 
mamder beipg but one estate wi^ the precedent psu** 
ticuhur one, and only a continuation of it, must com- 
mence instantly when it deteri^liies. Or, if after a 
lease to A. a remainder is limited to the heirs of J. S* 
this is a good contingent remainder, depending on ' 
the event of J, S. dying during the partifidar estate* 
For it is a maxim of the English law, Nemo est hasre^ 

viventis* 
To return to reversions, . I mentioned fealty and 

services as incidents of a reversion ; but we must 

distin^ishthat fealty is an inseparable one, which the 

services are not ; for the tenure being £rom the re* 

versioner, and fealty necessarily incident to every 



tenure, it is impossible they should be separated. A 
grant, therefore, of fealty, without the reversion, i$ 
void ; and the grant of the reversion carries the 
fealty with it. But the case is otherwise as to tfa|$ 
services ; for the services may be granted without 
the reversion, and although the reversion be granted, 
the services, by special words, may be excepted.* 

It will be now proper to speak of the remedy . the 
reversioner hath for the recovery of his services, if 
they are not paid* In the ancient times the tenant 
wksy at all the due times, at his peril obliged to pier- 
form his service ; for as each the smallest failure 
was^ breach of his fealty, his tenancy was thereby 
absolutely forfeited, and this long continued to be the 
case in military tenures* But as th6 defence of the , 
realm Vas not cwcerned in the socage holding but 
only the immediate interest of the lord, it was 
thought too hard, that every, perhaps involuntaiy 

^Qokt 01) L,ittleton, lib. 2. chap. 12. § 215. 
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omission, should induce an absolute forfeiture ; when 
the lord, where his du^s were certiUQ, might receive 
an adequate recompence. Custom, then, introduced 
the method of ^/«if/^9 in imitation of the tloman 
law, as the proper .method to recover an equivalent 
for the damages he sustained by the non-perform* 
ance of the^uties* And afterwards, when the per- 
sonal service of the military tenants came to be 
commuted into a sum of money called escuagCj dis* 
tress came to be the regular method of recovering 
that and the other fruits of the military tenure ; the 
dsunage the lord sustained being now capable of a re* 
duction to a certainty*. 

Hie introduction of distress on socage tenants wa$ 
dius : When the absolute forfeiture was thought too 
severe, the first step was, that the lord should enter, 
and hold the lands till his tenant had satisfied him as 
to his damages ; but as this seizure frequendy disa* 
bled the tenant from making that satisfaction, espe* 
cially if he had no other lands, this, after some time, 
was thought still too rigorous, and in its stead was 
suli^tuted the seizure of the cattle, and other move- 
ables found on the land, and the detention of them 
as a pledge, until the damages were answered ; which 
is what we call distraining. This was a .sufficient 
security to the lord, as it rarely happened but that 
there was sufficient found to answer his demand for 
one failure ; and the tenant was not (as not being de* 
prived'Of his possession) reduced to an incapacity of 
payiiig his rent of services, and thereby re^vering 
his pledges. Hence all feudal rents, or, as our law 
^alls them, rent services^ (being the service the ten* 

*Madox, Antiquities of the Excheq. vol. 1. p. 652. 
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ant pays to the lord, in consideiMion of the land he 
holds from him) srre distrainrfM|6^ ' 

But th^re was another species of rents in our law 
not distrainable ; which, therefo)^ was called reddttiis 
sicitis^ or rent secL This ^as not a feudal service^ 
not being paid from a tenant to his lord, and was 
thus : When a man, keeping still his land in himself, 
grants a rent thereout to a stranger, the grantor is 
justly bound by his grantee ; but the grantee, not be- 
ing his lord, cannot have this remedy. For the rem- 
edy of distress being substituted in the place of' the 
lord's right of entry, could not be extended to a stran- 
ger, who never had that right. And this was origi- 
nally the only kind of rent seek ; but the st&tute called 
quia emptores terrarum^ introduced anodier species 
of rents not distrainable, by converting rent services 
into rents seek. The liberty of alienation without 
the consent of the lords having been allowed before 
that statute, it became customary for a tenant who 
sold his land , and parted with his whole estate in it, 
to reserve the tenure of the vendee^ not to his supe- 
rior lord and his heirs, but to himself and his hehrs ; 
whereby he retained many advantages to himself; by 
continuing the vendee's lord, such as the right of es- 
cheat, if the tenant died without heirs, and the beAe- 
fit of the wardship and marriage, if it was held by 
knight's service. Now a rent reserved upon such a 
«ale to the vender, was, as he continued the vendee's 
lord, a rent service, and consequently distrainablef. 

But this practice, though highly useful to the sellers; 
was of considerable detriment, not only to their lords, 
who thereby frequently lost the fruits of their tea- 

tCoke on Littleton, Jib. 2. chap. 12. 



*.' 



LAWS OF ENGLAND. 199 

tires, but indeed to liie whole military policy of the 
kingdom. ..It tiift enacted, therefore, in the eigh- 
teenth of Edwaidkhe First, by the statute4fepve men- 
tioned, that whenever a man aliened his whole estate, 
Ae aline6^ould not hold from him, and be his ten- 
ant, but from the superior lord, and be the lord's ten- 
ant fflrectly ; «td that by ihe same services, by which 
the alienor had holden. The alienor, then, by this 
statute, ceasing to be lord, and his right of reversion 
clearly gone, if hereserres a rent on such alienation, 
fOie cannot distndn for it, and it is a rent seek. 

Tliese rents seck> therefore, were of two kinds, one 
arising by grant, which was the most ancient, the other 
by reservation, when a man aliened his whole estate. 
For if the n^ole estate was not gone, but a reversion 
Temained it him, a rent reserved was still, on account 
of that reversion, a rent service ; as if A. gave lands 
to B. a^d the heirs of his body, reserving rent. As 
this estate tail, although it might continue forever, 
yet was capable of determination by the failure of that 
issue, such rent was distrainable, for that reason, and 
also because, by the statute which gave force to such 
estates tail, the reversion was saved to the donor. 
But if he had made a lease for life or years, or a gift 
in tail, and had, at the same time, conveyed over the 
remainder in fee, so that his reversion was gone, a 
' rent reserved on such a grant was seek* 

The inconvenience attending these rents seek, in 
their not being distrainable, introduced another spe- 
cies of rents called rent charges* These are rents 
seek, armed with a power of distress by the special 
agreement of the parties ; and are of two kinds, as 
the former are created either by grants or r^erva^ 



goo LECTURES OK TflfE^ 

tion. Those by grant, which wtre the* only speciet 
of rent charges before the statute^^jirifft thus ; as if I 
grant out 4klUy lands^ keeping thaM^iU in my&elf, 
a rent for years, life, fee tail^ or fee simple, and give 
my grantee a power to enter and distrain itir the. 
rent« ItwiU be by reservation ; if I reserve to my- 
self a rent upon a conveyanee in fee ^mple, en: iipon 
a gift in tail with a remainder over in fee, or npon a 
lease for life or years, with a retnainder over in fec^ 
and it is covenanted thai I shaQ have a right 
to enter and distrain for the rent. Tbtt power 
of distress, therefore, in reat ch9i|||^s is good only by 
the express provision of the pard^s^otby the force of 
the general law*. 

Anciently it was a doubt whether a ftnt charge 
could be reserved upon a deed poll; to understand 
which, it will be necessary to explain the diiference 
between a deed poil and an indenture* A deetf poll is 
a grant from one nian to another, and«is aU and every 
part of it the act and words of the grantor only ; aiid 
therefore the deed belongs to the grantee, and there 
is no counterpart in the hands of the grantor ; be* 
cause the grantee binds himself to nothing towaz^y 
him.^ Whereas in an indenture, every clause is the 
act and words of both. They are mutually bound 
to each other, and therefore there is a counterpart in 
the hands of each party. Now if A. by deed poll, 
granted lands in fee to B. reserving rent, with a 
clause of distress, it was doubted whether tht3 clause 
was not void, and the rent a rent seek ; because as 
Hkt lands fay A's grant was in B. it was apprehended 
liiey could not be charged vrith it without an express 

H^oke, ut s\xpm. 



LAWS OF ENGLAND. 201 

covenant from him ; as in the deed poll he was a par-* 
ty merely passive* ; But it is now held, and that verf 
equitably, that stieh a reservation can raile a good 
rent charge ; for his acceptance of the deed upon the 
deliveiy 19 an act sufficient to shew his assent to take 
it on the terms therein contained ; and noting can 
be more reasonable than that whosoever takes a bene- 
fit shaU take it under such conditions, and no other 
than such as the donor intended* 

Thus have I endeavored to explain the nature of 
the three* several kinds of rents in our law, of which 
only rent service i^ properly feudal ; * but upon ac- 
count of the affinity of their nature, I thought proper 
to join them here. It will be proper now to say 
something concerning the nature of Jistressy as it 
was the remedy for recovering the feudal duties in 
these kingdoms. 

Distresses were not only taken for rents, and other 
services reserved, but al^ to oblige persons to appear 
in courts of justice, or to raise fines and amerciaments 
inflicted on them. This likewise arose from the feu« 
dal law, as by that the doing suit and service at the 
lord^s court was one of the duties attendant on fealt}% 
But there is another kind of distress allowed by 
our law, arising neither from the feudal contract, nor 
the express stipulation of the parties, but from the 
delictum^ or negligence of a stranger. It is called a 
distress for damage feasant^ and is a seizure of the 
cattle, or any other moveable of a stranger, trespass- 
ing upon or damaging my ground. The law in this 
case will not put me to my action against the proprie- 
tor, whom perhaps I may never discover ; but has 

provided sijestinum remedium for me by way of dis* 

a 
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tress ; and this distress is more privileged than oth- 
ers, for it may be taken in the night-time, which oth- 
er distresses cannot ; because, otherwise, the cattle 
might escape, and the goods be removed, and so the 
party injured remain without remedy. 

Many and grievous were the extortions and op- 
pressions of the ancient English lords in their taking 
distresses, during the troublesome reign of Henry the 
Third, for the remedying which many wise regula- 
tions were made by the statute of Marlebridge and 
others. For they not only distrained in a most un- 
reasonable manner for the smallest duties, but dis- 
trained where'nothing was due ; and frequently even 
out of their fees ; and to deprive the parties injured 
of legal remedy, drove them into another county, or 
inclosed them in a castle, or would not suffer their 
bailiffs to permit a replevin*. 

Since I am on this head of distresses, it will be 
proper to make a few observations, what may be le- 
gally distrained, when^ and tvhere^ and hew a dis- 
tress is to be demeaned, and what remedy the person 
wrongfully distrained hath to recover his property. . 

First then, nothing can be cUstrained but moveables, 
and such as may be restored in the same plight. For 
the distress is in the nature of a pledge, to be restor- 
ed on due 8atisfactk)n made ; therefore nothing fixed 
to the freehold is distrainable, as doors, windows, fur- 
naces, &c. for these being affixed thereto, are part of 
the freehold, and cannot be separated thence without 
damage. Therefore, a smith's anvil, though not ac- 
tually fixed, or a millstone removed in order to be 

*Madox, Antiq. of the Excheq. chap. 13. The Statutes 
at-Marlebridge, ap. HufFi^ad, vol. 1. p. SO. 
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picked, are not subject to distress ; for the one is, in 
law, still part of the shop, as the other is of the mill. 
Hence, likewise, money is not distrainable, unless rt 
be in a bag ; because, otherwise, it cannot be known, 
so as to return it in the same plight. For the same 
reason, by the old law, com in sheaves, or in stacks, 
or in a bam, or hay in cocks, or in a loft, could not, 
for fear of damage in removing. That, however, 
hath been since altered by statute, but com or hay 
on a cart could be distrained by the old law ; for they 
being, in such a case, found in a situation fit for re- 
moval, might be transported, from place to place with- 
out any probable danger of damage or diminution. 

Secondly, The instruments of a man's livelihood, 
as the tools of a tradesman, the books of a' scholar, 
the plough-cattle of a ploughman. Sec. cannot be dis- 
trained where any other distress is to be foimd ; and 
this for the particular safety and benefit of individu* 
als. But this holds not in the case of damage feasant; 
for there the identical thing that did the trespass, and 
that only, must answer for it. 

Thirdly, Things sent to public places of trade are 
privileged, for the public benefit of the realm, as cat- 
tle in a market, com sent to a mill, cloth in a taylor's 
shop, yam in a weaver's house. For it would put a 
total stop to commerce if these were answerable for 
the rents of such places. 

Fourthly, What is in the custody of law is not dis- 
trainable, for it would be an absurdity that a man 
should have a right by law, to take things out of the 
law itself, such as goods already distrained, or goods 
taken in execution, or seized by process at the suit of 
the king. 
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Fifthly, Things in manual possession of anoth^i^^ 
are for the time, privileged, as an ax in a man's hand, 
or the horse I ride on. But for the damage feasant, 
;is I said before, every thing is distrainable ; for the 
thing itself which did the damage, is the pledge of 
the satisfaction, and the only one* 

Next let us see how and where they may be taken. 
The distress, then, should not be excessive, as an ox 
should not be taken for twelve pence, where other 
sufficient distress might be had, or two sheep where 
one was sufficient ; but for damage feasant, though 
ever so litde, the whole may be taken ; and likewise 
for homage, fealty, or the wages of members in par- 
liament. As the interest of the whole community is 
concerned in these, no distress can be excessive. No 
distress can be taken in the king^s highway, for it it 
privileged for the public use of the* nation. Neither 
can any distress be taken by night, unless for datnage 
feasant ; for as no tender of rent, or other duty, can 
be made, or acceptance enforced but in the day-time, 
perhaps the tenant may, in such case, be provided, 
and ready to tender his duties the succeeding mom* 
log, and thereby save his chattels. Lastly, by the 
common law, no man could distrain out of his fee, 
unless when coming to distrain he had the view of 
them, and they were driven off to prevent him. But 
this hath been altered by statute, and now a landlord 
may follow; his tenant's cattle, if conveyed by his les* 
see off ^ land, and distrain them within twen^ 
days. 

As to the manner of demeaning or managing the 
distress, it is the duty of the distrainor to cariy them 
to a pound, that they may be in the custo4y of th# 
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law. Potmda are of two kinds, overt ^ or covert ; the 
one for living cattle, the other for other goods that 
might take damage by the weather. The reason 
why living cattle should regularly be put into a 
pound overt, is, that as they are but a pledge, from 
which, in itself, the taker is to receive no benefit ; 
and as the proprietor, therefore, must be at the sole 
expence of feeding them, he should have the freest 
access to them for that purpose ; and, in such case^ 
if they perish, the loss is his ; but if they be put into 
a covert pound, there, because the owner cannot have 
access, the taker is to feed them, and answer for them 
at his periL 

In ancient times, the lords used to drive the dis- 
tresses into foreign counties, whereby the tenants 
knew not where to resort to feed their beasts. This 
was forbidden hy Marlebridge, cap. 4. However, 
that act received this construction, that if a manor lay 
in two counties, and its pound in one of them, the 
^lord might distrain in the other county, and impound 
them in his manor pound ; because the tenant, hy at* 
tending the manor court, was presumed to know eve- 
ry thing transacted in the manor. But now, by later 
acts, no distress of cattle shall be impounded out of 
the hundred, or barony where taken, except in a 
pound overt, in the same county, within three miles 
of the place ; nor shall distresses be divided, and im- 
pounded in several places. Dead chattels must be 
impounded likewise within three miles, and that in a 
pound covert, otherwise the taker is answerable for 
them, if damaged or stolen. 

As to the remedy fqr taking an unjust distress, the 
texiant might, if there was nothing due, rescue them 
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before they were put in pound, and justify it ; but 
when once impounded, they were in the custody of 
the law, and must be delivered by law. Or if there 
was any thing due, he mi^t, before* they were im- 
pounded, make a tender of satisfaction ; which, 
though the caption was just, rendered the detention 
unlawful ; and therefore if the beasts, after such ten- 
der, were put in pound, and died there, the taker was 
answerable. 

When the goods were once impounded, the reme* 
dy was by replevin^ which is a justicial writ out of 
Chancery, directed to the sheriff, who is judge in 
this case, complaining of the unjust taking and de- 
tention, and commanding the sheriff to deliver 
them back to the owner, upon security ^ven to make 
out the injustice of the taking or detention, or else to 
return the goods and chattels. 

But this method of replevin, by writ out of Chan- 
eery, was very inconvenient to the remote parts of 
the kingdom ; as the owner might be put to extraor- 
dinary expence and trouble, in maintadning his cattle 
for a long time. Hence it was provided, by the stat* 
ttte of Marlebridge, cap. 21. ^uodsi Averia alicujus 
eapiantury is? injuste detineantur, vicecotnea post que' 
rimoniam sibi factaniy ea sine impedimento vel contra* 
dictione ejus qui dicta Averia ceperit^ deliberare pos* 
s$t^» 

These empowered the sheriff to make replevins 
without writ, upon the plaint of the plaintiff in re- 
plevia ; and this he could do out of his county court, 
because, as that was held only fSrom month to month, 

* Ruffhead) vol. 1. p. 37. 
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were it otherwise, the delay might be as great as in 
the case of a writ of replevin ; but then the sheriflT, 
in order to lay the foundation of. the suit, must enter 
the plaint the next county court, that it may appear 
on the rolls thereof* 

The sheriflPs duty then was, in the first place, to 
take sufficient security ad prosequendurrf^ that is, that 
the plaintiff should make out, in due course of law, 
the justice of his writ or plaint, that is, that the cattle 
or goods were either taken, or detained unjustly. He 
was also to take security de retorno habendo^ that is, 
in case he failed, that he would return the same dis« 
tress, that it might be delivered to the taker ; and 
tlus 18 by the statute of West. 2 ; and he generally, 
likewise, took security to indemnify himself from 
any action that might be brought against him. And 
then it was his duty immediately to deliver the dis- 
tress to the plaintiff in replevin. 

Then it lies on the taker or defendtot in replevin 
to ao^TP, that is, to set forth the reasons of his cap- 
tion, to which the plaintiff replies ; and so the justice 
of the cause comes into question, to be legally deter- 
mined. Thus much is sufficient, at the present, to 
shew the remedy the lord hath for his services, by 
virtue of his seignory, and how his tenant is to de^ 
fend himself if unjustly distressed*. 

I might here treat of another fruit of the lord's 
seignory, which is the right of escheat^ or the lands 
falling back to the lord, either for the delictum of the 
tenant, or the failure of blood ; but as, to understand 
iSt^A last properly, we must know who are inheritable, 

* Glaayil, 1&. 9. c. 8. m>. 10. c. 3. lib. II. c. 4. 
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it will be more proper to defer it till after wc have 
treated of inherieancen. 
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LECTURE XL 



fke numner in which estates for life came to be enlarged into 
fncfmUble estates., ..The nature of reliefs.. ..Feudal oftfires" 

. sions....The admission of allodial lands into the feudal fioU" 
cy....The extension of the feudal system in France. 

THE feudal lands having been changed by de- 
grees from tenancies for years into permanent grants 
for life, partly by the necessities, and partly by the 
favor of the lords, the matter did not stop here ; but, 
to the advantage of the vassals, their rights were 
continually gaining ground, and insensibly extending 
themselves, to a durable continuance in the same 
family. To this, undoubtedly, the number of allodi- 
id estates, which were estates of inheritance in the 
hands of die Romans, greatly contributed. For it is 
not to be imagined that it could be an agreeable spec- 
tacle to the conquerors, when once they were settled, 
"and secured in the possession of the country, to be- 
hold their posterity in a more precarious situation, 
with regard to property, than the vanquished were. 
It is true, as by their constitution the lord was oblige 
cd to provide every gentleman, that is, every one of 
their nation, unless he proved unworthy, with a ben- 
efice, there was no danger of their issue not being 
supplied, in some degree or other. But this did not 
satisfy themt* 

t Houard, Anciomes loix des Francois conserrees dans 
les coutumes Angloisesj^tom. I. p. 32\ et seq. Craig, lib. 

I. dieg. 4. 
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^rheir roving matiner of life being antiquated, inor 
the practice of removing them . from pknee to pl|ie«^ 
every year being superseded by gifts for Hlby ftst 
possessors, by habitude, became fond of their dn^ri*' 
lings, and no longer contented with bare Mceftsariea^ 
studied to render their situation commodious aril* 
agreeable. They built houses of strength and e^D* 
venience, and by their socage, tenants, and villains^ 
planted and improved their lands. And now it Ixe*, 
gan to be thought severe, that the benefit of their im«. 
provements, and the fhiit of their and their dep<yir» 
dants* toil and labor, should go to strangers, or even 
to the lord himself. For before this time it had be* 
igan, and was now grown into a common practice, for 
the lords, when they gave an estate for life,^ not tOk 
content themselves merely with future service, but to 
exact, at the time of their investiture, an honorary 
fine from the tenant ; and this, being but moderate^ 
was generally comjdied with, in order to gain a per- 
manent estate. The interest of the state;^ which wai^ 
concerned in the improvement of paiticuli^v* requir- 
ed also a preference of the descendants of those that 
made them« It is no wonder, therefore, that it grew 
to be a maxim, and universal opinion among thefiC 
people, that the not continuing the son in the posses* 
sion of his deceased father, though it was in the lord's 
power to remove him, was a great hardship, and aa 
unworthy act in the lordfb 

With these general sentiments, the lords, for their 
own interest, were obi^d to comply, and especially 
the kings ; who, by the frequent divisions of die 

t Bracton, lib. 2. c. 36. Hume, append. 2, Du Cange, - 

• voc. releviura. Spdman^ voc. releramen. Reliq. Spe!. J 

p. 32. 33. . . ^ 

■ ■■ ■■ ■ \ 
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monarchy in ^ France, had compelitors to guards 
agdhst I mi were, therefore, enforced to attael» 
thefar vassaU to them in the strongest manner, by« 
complying with their inclinations. The 8on», there* 
.fore, or one of them, generally succeeded ; n^t in 
^rtue of any inherent right, but by a new gift, 

■ 

ihfough the favor of the lord. For, upon the death 
of his vassal, the estate being expired, the lord took 
Ipossessicm, and, upon receiving a fine, made a new 
Unmt, by investiture, as of a new estate, to such an 
^ne of the sons as he chose ; or he divided it among 
them at his pleastcre. These fines for continuing the 
. &e& in the same family were called reltuia or rcliefs*y 
from the Latin ;Word relevare^ which signified a sec* 
4Mld Ughtening, or removing the hand of the lord, 
wko had seized the benefice upon its vacancy, by the 
^Mrii of the former possessor. Hence the son had 
jQO right to continue his father's possession. He was 
l»bliged to petition for a new investiture, and to ten>* 
lAer his relief, and himself ready to take the oath of 
tSlfitgp » These reliefs were originally paid in arms, 
b^iftg the most valuable property these military peo* 
pie h^, and sifiterwards were converted into money. 
The qwntum was originally at the lord's will ; but 
his own interest, from the motives already hinted^ 
.commonly prevented him from being exorbitant* 
This preference to a succession being at first a mat* 
ter of favor, not of right, some vassals, by degreec, 
obtained of their lord, in their investitures, an abso« 
kite right of succession to their sons ; which bound 
the lord and his heir ; and that in these two diiFerent 
Bianners. It was either by a grant to the vassal, and 
bae or more of his sons by name \ and then those 
Qmitted were excluded \ or to him and his spm gen« 
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erallf i and dien, hy the feu<lal law abiwid, t&ey* 
W€re all admitted to enjoy in equal portions, in imim 
tation of the RomaA law^ which admits all the chil^ 
dren in that mannen* 

Hot ihe words of the grant were not extended, bjr 
a favorable construction, to take in grandsons by die 
name of- sons, for* the foQowing reason. When < 
grant was made to 'a man and one or more of his sontf 
hy name, the sons were originally, at the time of tiMi^ 
itisre^ture, capable, or supposed capable, by the 
lout's admission, of dfring the services of the feud f 
and their ability and merit was in the contemplalioD 
of the grantor, and part of the consideration of the 
gloat ; and where it was given to a man and his 80ti% 
generallf, the^law presumed the same things th* 
saifte csj^mcity in them, the same intention ia thiT 
grantov. But* in the case of grandfather and grail^* 
•#% the law could not presume so, it being contrary 
to the ^ordinary course of nature, that both should^ 
at the time of investiture, be capable of doing thi 
serviees in person ; aad^dierefore the grandsons, an« 
less specially jMrovided for, were excludedf* 

Thus a right of succession for one step was giuned 
by the cfxpress provision of the parties, in particular 
cases* But as the lord, where he continued lh« suo* 
cession out of favor, entered into the lands, and parl^ 
ed not with them without pajonent of his relief by 
Ae SOB, it was reasonable in this case, where he posi* 
lively bound 4iimsdl^ that these advantages should 
be reserved tohim. Therefore thehair^ouldn^r 
enter, but was obliged to petition bis lord humUM^ 

t f|elB,lib. 8. c. 77. Feud. Ub. 1« tit 1. Dalrynqae oa 
feudal property, dh ^« Madoz^ aatiq. of the Esciieqpf^ 
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J| M^ML^kfeve^e, and to oSer his fealty and relief ; and the 

I iattfest of the lord and of the state requiring th» 

r place of the decea^^d vaaaal to be s^Aedily filled up, 

a year's acfi a day's time ft'aKalfowed fortiik^frfi* 

cation ; widiin whisk space, if the heir 4M OM ^ffly* 

i, unless prevented by inevitable. ntfc^sity, heibrfeited 

his ri^t of Bucceuion, -and the lord was at Ubeity to 

dispone of it to a strangtr. ■'■ 

Reliefs, however, being, in their otigiaal ereattioa, 
arbitrary, it should seem to be in the pmVrr ttl^if 
lovd, where the quantity was not specified in tj^ tei^ 
or. of the investiture, to defeat his own glknt, hv de< 
manding, under that name, aiore than the value nftliA 
land, or otherwise grievously to distrcAhi 
f. This, in England particulariy, occasioHcd lAby 

L struggles. It appears from the laws of MKlliam t!i 

Conqueror, that, in those times, the rdiefa were fi 
ed- according to ^ different ranks of tM- per^um^ 
and {lud in horses and armor, in imitatios of herioM 
in the Saxon times ; but his avaricious and tyranni- 
es son William Rafus laid clmn to, and e!:acted 8r> 
bitrary leliefs, to the great discontent of all, and to 
the impoverishment of many of his lubjeotsf. Tliis 
was redressed in Hemy the Fimt's charter, whore 
the first ch;^]te^ says, Si ^uts baronum, eomitum, site 
aUorum^ui de me tenerit mortuut fuerit, hert aiatt 
ncn rtdimet terram mam stcut facsebat tempwe fro- 
iris .mei, »ed -legitima, .&? 6erta relevatione rftnoMf 
■V earn,, aimiiter &? homines haronuxt megramf^it^itim^ 
(^ certa .reievatione relevaiunt terras-mtai de dominia 
I 0UitX, Henry the First, howexfr, 4*83 a man littla 

inclined to keep any engagements with Ml ]^o[^ 
- t Wright on tenures, p. 96. 9«. . 

■JLL-aen. l.fcl. '■■ 
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that he could free himself from ; and therefore r»* 
Uefe went on in an arbitrary way, for the most parl^^ - 
under him, tfapngh not in so oppressive and extort- 
in^M turner as his &r<«her William h^^ed. For 
inUft gnondaen Henry the Second's reign, in whose 
|ime the feudal paymwfts b«came generally convert- 
«d into money, we find, frotn Glantille, that the re- 
lief of « knight's fee, Meed, was reduced to a ce r- 
lki«^, hutg^batofanoble fee was not. Dkhur au- 
taumitionaiiU relevium alicujus, j'uxta comuetudi- 
ifM r^nl, 'de feodo uniua militia-, centum solidos ;.... 
dk-betoniis vera nihil cerium statutum est, quia jux* 
tf! V9ii;p.li!ti-n y mistricordiam damlni regis st>lent bo- 
fir arpitMta de releviis sui* domino regi saiisfa- 

It si;ems k little odd, that the lower military peo* 
pie had gfjtfluch an advantage above the great and 
pow>:rrii1 lords ; but this may be accounted for from 
ihe number of the knighlfl, who made the strength of 
kingiliiin, and were not to be disobliged ; and also 
th c precarious Sitoation many of the great lordt 
i^^mVK in, who had been attached to the cause of Ste- 
plien. Hoivever, the wisdom and moderation of this 
great pri DC was such, that we find no complaints on 
Utos litead, dttring his reign, or that of his sen Rich- 
ard ; bvM when John ascended the thi-one, a prince 
who kated, and was hated by his nobles, the old op- 
presnfns were renewed^ and aggravated . to such a 
degreei^hat th^ r^edying thereof is the first article 
«f temporal cmicem in Magna Chartaf. 

There it is provided. Si quis comitutn, vH iaroraim 
nosttprpn, sive aiiorum tenentium dt nokis in capitf 

IILib. 9.8,4. 

tMadoni ahuq. of the Exchafw^ d«p. x. .- ' ; ' 
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^ptr servitium militare^ morttius fuerit^ 6? cum deces^ 
seritf Aeres ejus plence atath fuerit i^ relevium nobis 
debsa^^ habeat hcreditamentuvi suum pimr antiquum te* 
lethm> ; scXc^t^ heres^ vel hergdeM comitis decomiiatu 
integro per centum librasj Aeres vel keredes bargnis*de 
haronia iniegfa per centum marcas ; keres velAerede^ 
tnilitis de feoda myitis integra pet centum salidos ad 
plus : Et qui minus Atdmerit minus det^ secundum an^ 
tiquam consuettidinem feodorumX. And now were 
all reliefs reduced to a certain sum of money, ivhoduc* 
ly, tlie fourth part of what was then reckoned the vat 
ue of the inheritance ; for a knight's fee was then 
reckoned at twenty pounds, a barony at four hundred 
marks, and an earldom at four hundred pounds ptf 
.annum. And by the gradual sinking of the valu«tpf 
money, and the rising of lands, these payments con* 
tinuing the same, came in a few centuries"^ to be not 
the twentieth part of the value. We s^e l^ the^ 
words per antiquum relevium^ &f secundum antifwmi 
^^nsuetudinem feodorum^ how careful the lords ^ece 
to have this certainty of relief acknowledged as their 
ancient right, and not to accept it as a concession 
from the crown. When the military lords bega% in 
imitation of the estates they themselves had, to grant 
inheritances to their socage tenants, they likewise 
exacted, in the nature of a relief, from every new 
possessor a year's value j or, in other words, the 
rent of the first year was doubled. For a year's val« 
ue was what was, in France, at tKe beginning, paid 
for military tenures, by the name of racAaty or repur^ 
cAascy answering to our relief, ^until at length they 
were reduced to a certainty in money ; and^ cpnse- 
iquently, from the same causes as in England, though 
iRuffhe^, vol. ^, p.8> ^. 
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« 

remaining nominally the same, they sunk to be very 
inconsiderable|| • 

Estates of succession, as I observed, arose first 
from private grants, and that for one generation only ; 
but they were continually extending to further lengths , 
and increasing in number ; insomuch that, fiefs fal-*' 
ling vacant much seldomer than before,the king had it 
not in his power to gratify his deserving soldiers so 
frequently as he should, and the crown was conse- 
quently enfeebled. This then started the notion o£ 
such grants being good only during the life of the king 
or lord who made them, and not binding on his suc- 
cessors» Upon this plan, BrunechUd, in her regen- 
cy, during the minority of her infant son, attempted 
to revoke them, and actually did revoke several ; which 
at length raised that flame, and caused that revolution 
in which her son and herself miserably perished. 
What shews the violent indignation her venturing on 
this step occasioned, was the horrid manner of her 
death, that of being torn asunder by fourVild horses* 
Clothair the Second, who succeeded, was wise e- 
nough by law to confirm these estates ; and then^ 
namely about the year 613, the former doubt was re- 
moved, and all these estates of inheritance confirmed 
to continue against the successor, according' to tho 
terms of the original investiture. New grants were 
continually made, and for more generations than had 
been formerly practised. But yet this rule of descent 
was not general ; but all grants, unless heirs were spe- 
cially named, were but for life ; as it is in our law, 
in which a feofment to a man forever^ is but an es- 
tate for life for want of words of inheritancef • 

IIBracton, lib. 2. fol. 86, 

fXIontesquieu, FEsprit de Loix, Im 3i. chap. I. 
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What greatly contributed t^ the txtetidlng these 
grants to indefinite generation$, was the inclination 
that now seized the Romans and Gaub who held al- 
lodial lands to be admitted into the feudal policy, by- 
becoming vassals to the king. They had long lain 
under very humiliating distinctions. They were no 
members of the state. The loss of their lives, and 
other injuries, were compensated only by half the sat- 
isfaction to a Frank. For neglect, or contumacy, 
when called into the king's courts, diey were reputed 
guiky, and fot&ited their estates ; whereas a Frank 
was only imprisoned to oblige him to answer. When 
accused of the U^^tesrt crimes, they were put to the 
ordeal ; whereas the Franks were only subjected there- 
to in case of murder. And many other were the dis- 
tinctions between the allodial and feudal tenants. No 
wonder then the former were very desirous of enroll- 
ing themsdlves among the conquerors, which when 
they had at length obtained, their liberty was effected, 
foy their giving their allodial lands, or a part of them, 
to the king, and receiving them back, subject to the 
feudal ndes. Now were they immediate vassals of 
the king, atfd, as such, became Franks to s^l intents 
and purposes. But these people were not so foolish, 
nor could it be expected from them, to part with ab- 
solute inheritances, and take back only an estate for 
life. Th«y infiieried upon grants for a perpetuity, at 
leaurt Ibr as long as t^ issue male ^f the person re- 
signing laBted. When once these donations were 
become cowiMon, we may be assured the Franks 
were very ready to fbik»w the eatample, and to take 
«1I ttdvantoges either of the favor, or the weakness 

of their kings i and to such a nnmber did these inheri'i 

2 B 
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tanccs mcTcase^ that, about Aeyear 730, the kingdom 
was acar being lost to the Saracens, for want of asuf- 
ficicnt nuriJjiW df beneficiary or life-estates, to encour- 
age the sol^cryt* 

At the tiic the kings of Frwce were merely nom- 
inal, and the whole administration in the hands of Ac 
moires du palais, of whom the second,who had obtains 
ed this unlimited authority, Charles Martel, was so 
happy as to save the kingdom from those African in- 
vaders in a battle near Tours, wherein they were 
routed witb a 'daughter almost iiicredible : It remain- 
ed to reward the victorious soldiers, who wexe at 
least as puch animated to their Exploits by his pre- 
vipus promises, as by their affection to the ancient 
constitution of the state, which was now in truth dcs- 
troyed, the kings of the roy*l race being mere phan- 
toms, whose names he and his father had made use 
of at their pleasure. But trffe family had not acquir- 
ed sufficient weight and authority to act aa masters* 
The fund of lands, out of which benefices had been 
formerly given, was almost exhausted, and the major 
part of the lands that were not still allodial, was aim* 
atcd either in perpf^ity to the church, as atonements 
for the vices of the former kings, or what was near a 
perpetuity to the lords, for maB^ descents^ These 
last he could not despoil. They were too firmly Es- 
tablished by custom and law ; and he and all his pre- 
decessors had paved their way to greatness, by sup- 
porting these hereditary grants at the expense of the 
crown. Necessity therefore obliged him to make 

t St. Amand on the legislative power of England, p. 27. 
Montesquieu, I'Ejsprit des loix, liv. 31. ch. 8. Dr. Robert- 
son's Charles V. vol. I. p. 222. 
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free with the lands of the church ; for which^ija their 
visions, they lodged him in a chamber, the very low- 
est in hell. Of these lands the greatest part he con- 
verted into benefices of the ancient 'tincjy for life on- 
ly ; and by means of j^Ke number of dios^ new ones, 
added to the old onj^, that were in tbt; same state, 
some kind of a balance was formed > whUi for a time 
-^'^?'* sup{>orted the government, and checked the growth 
. of inheritances* But it is remarkable, that, of those 
church lands, several he gave as allodial ones. I will 
not preipnd to say^ithat, in this distillation, he con- 
sidered the ancient nature of the landicciTlbe church, 
some of which came from feudal, others from allodi- 
al proprietors. It seems rather pr(4>able,llk the allo- 
dial estates were greatly decreased, by beiB§i* turned 
into fiefs of inheritance^ He was inclinable to form a 
' kind of equality between the feudal tenants, the bene- 
ficiaries, and the alliiAians ; that, by managing them, 
he might advance his:ft||ily to the title, as well as 
power of royidty ; wh!^ we find was soon afterwards 
accomplished by his son Pepinf. 
^.The policy of Pepin and his son Charlemagne cor- 
^ responded with Charles MartePs views. The for- 
mer allowed the continuance of inheritances accord- 
ing to the origii^ provision in the creadoir, but 
Itfie much fonder of the beneficiary estates, andCharle- 
magne«tade several laws to' prevent his beneficiaries 
from converting by any art their intereste intQ inheri- 
tances. In his time, a great majorilf oit|(ates were 
benefices ; but this I presume is not to be understood 
of France particu^ly, where, from the detail before 

t Mably, observations sur Thistoire de la France, torn. 1. 
Uv. 1. ch, 5. and 6. Montesq. I^sprit deslo]X>Uv. 31. c. 9. 
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mention^, it could sctrce be^ bat of hit ii4iole ein- 
pire* For in his acquisitions, and especially in Ger< 
many, where such a practice was agreebk to the an* 
eient customs of the natives, such a yegufaitioii was 
conformable to the sound policy' of his father and 
grandfather'; by which they endeavoured to restore 
the splendor of the old French monarchy, I mean 
with exception to the large gifb he gave to the church 
on titt borders of the infidels, in atonement for his *' 
grandfather's sacrilege, and in hopes of converting 
ihose barbarians^ and thereby civilizing thofa, -*a&d 
making thetfi 'good subjects* 

But the sui?cessors of Charlemagne had neither the 
power noiiHe undlerstanding of their ancestors. * No 
wonder llton, that, under them, the general indinatkm 
of the subjects to change tlieir benefices into fiefs 
gained ground* The division ^Ae empire, and fre* 
quent wars between title brothel, weakened the royal 
authority^ and strengthened Ifceir vassals ; who, at 
the times of their kings distress, were rather to be 
entreated than commanded. In the ti«ke, therefore, 
of his grandsons, we find laws, that, conforming to 
the inclinations of the vassals, did in time put an end 
to beneficiary estates, holden from the king ; opened 
Ihe gaitC'tiiksubinfeudiUianif and allots extensive con- 
sequences ; and ndsed a new kind of polity neyfH 
before seen in the worlds the feudal one, sucl» as it 
feigned about the year 1050 on the continent, and 

tras iatitxliced iniO England by William the Con* 
i^nerarf* « 

t Spelman on feuds and tenures. Mkbly, observations 
Slit Pfaistoire de France, torn. 1. 1. 2. ck. 3. 4. 5. 6. Mon- 
leaqideu, l^E^rjit des loix> fiv. SI. ck. SB. 29. 30. 3U 
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I apeak of the times of Charles the Bald, who Teign* 
ed about 860* One of his laws gave leave, and an 
uiilinuted one, to the allodians, to sid>niit themselves 
and dieir estates, in the nature of fiefs, to others be« 
sides the kings. Nothing could contribute more to 
the weakening of the ro}mI power, and the throwing 
of all the weight into the baron's scale. Before 
they could be made Franks, only by becoming 
the immediate vassals of the king. This was equal- 
ly for the public benefit of the state, the king, and the 
allodiase. But when once the barrier was thrown 
down, in those times of confusion, the allodians were 
glad to gain the protection of the neighboring lords, 
and, under colour thereof, detached themaalves from 
their former subjection to the counts, who were the 
king's officers over them. 

Another law, of fequal cbnsequence, was to entitle 
the fee of a beneficiaijr, who ha4 only an estate for 
life, without any express agreement for a longer con- 
tinuance, to go to the son. This was extorted by 
the circumstances of the times, and perhaps then was 
t)K>ught of little consequence, as it only continued 
them for one generation. But the temper and gene* 
ral inclination of the people were i^ to be controuU 
ed. Those grants that had been so long as two gen- 
#mtioYis in a family, it was sometimes dangerous, al- 
ways invidious not to continue ; and thus the suc- 
cessors often obtained permanent estates, when noth- 
ing less was intended at the begim^g. ft And this 
was easily obtained, as the use of letters was not 

Houard, anciennes loix des Francois, liv. 1. ch. 1. Basnage^ 
coutume de Normandie, torn. 1. p. 146. 
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common among these people, and their charters were, 
by frequent rebeUions, liable to be destroyed. 

The last law I shall mention, is that declaring, 
dtat the sons of counts, who were the kings oflkert 
over the aOodianeey and were originsdly for years, 
after for life, should succeed to their father. This 
put the finishing stroke to the beneficiary estates*.** 
For though this, in appearance, was, as the former, 
but for one life, and conditionally ; yet, from die pre- 
vailing principles, it was impossible they should not 
grow up into inheritances. And as xdl inheritances 
were growing feudal ones, and upon those conditions, 
and no others given, these counties 'become fiefs* 
The demesnes of the crown within them became the 
demesnes of the count, and aU the allodiaries were 
now become his sub-vassalsf* 

We are come to the dawn of a strictly feudal mon- 
archy ; and to shew the gradation, I have, in this lec- 
ture, taken in a great compass of time* But before I 
proceed farther downwards, it will be proper to retuCD 
a little back as to the order of time, and to speak cS 
the consequences that attended.|he introd\)ction of 
estates of inheritance. Of one of these, relief^^ I 
have already spoken in this lecture ; but there a^e 
many others that must be taken notice of* 

t See the authorities quoted above, and Selden's titles of 
honour, part 2. chap. 5. 
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LECTURE XU. 



Corueguencea attending the introduction of estates of inherit' 
ance.„.The incident of homage. ...Differences in England 
and the Continent^ vrith regard to the ceremonies of homage 
and fealty, ,„2fte fine of cUienation,...jittomment.,^. Warrant 
ties,...Wardshifi in chtvabry, 

HAVING already, in my last lecture, takai no- 
tice of relief y which sprung up immediately with es- 
tates of inheritance, and was their immediate conse- 
quence, it is proper now to proceed to the other 
fruits of this tenure, which grew up not so soon, but 
in after times : and the fiist to be considered, as un- 
doubtedly the next to relief, if not coeval with it, is 
homage ; which, Littleton says, is the most honora- 
ble service (that is with respect to the lord, and the 
JlH^st humble service, that is with respect to the ten- 
ant, that a freeh^er can da to his lord) as upon the 
introdufttion of estlles for life, the ceremony of feal- 
ty lias introduced, so was it thought reasonable, when 
a» further step was talcen, that of continuing them to 
heirs, that a new ceremony should be invented, dis- 
tinct from the former ; which being performed pub- 
ficly^ in the presence of the pares curiw^ should, in 
those illiterate ages, create a notoriety, tKat the tenant 
had a more durable estate than a freehold. The 
manner of perfonaing homage is thus distinctly des- 
cribed by Littleton, When the tenant shall make 
homage to4iis lord, he shall be un^rt, ^that is, un- 
armed) and his head uncovered, and hi$ lord shall 
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sit, and the tenant shaU kneel before him on.both his 
knees, and hold his hands jointly together betffeen 
the hands of his lord, and shall say, Thtcs I became 
your man (from which word homOy homagium, and 
hominium are derived) from this day forward^ of life 
and limb, and of earthly worship, and unto you ^hall 
he true arid faithful^ and bear your foith^for the tene^ 
ments that I claim to hold t^ you, saving the faith that 
I owe to our sovereign lord the king; and then the 
lord so sitting shall kiss him. T^ese are the words 
of Liyleton, and they are just in the case he puts of a 
tenant doing homage to an inferior lord, and who had 
no prior lord ; but if he had a prior lord, or tbe homage 
was to be done to the king, there was a diiFerence in 
the form ; for if the tenant bad a former lord, he also 
was to be excepted, that tl|p new lord might have ho* 
tice of the tenants prior obligation, and that it was 
not in his power to do absolute personal services at 
all times to him. And if tl^e homage was done to 
the king, who acknowledged no superior, then tfeMi 
exception was entirely omitted ; but if to a subject^ it 
was so absolutely necessary, thatj|in omissiam of it 
was looked upon as an attempt against the royal •i^gi 
nity, and done in disherison of die crown« And ac- 
cordingly we find, that Edward the First, in the 
sixth year of his reign, brought an. ai:tion of ten 
thousand jj^unds damages, noAr at least in jalvn^ 
thirty thousand pounds, against the bbhop of £a0« 
ter, for taking homage of thirteen of his bishop's vas* 
sals, without the exception of the Jsing ; and, in idan 
end, judgment was given against the bishop^. 

Our anciant authors tell ua, tfiat ilie lands iot 

*Coke on Mttletm^ lib. 2. chap. K . . 
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whi<jfcl|ie homage was done ought to be specified in 
the ^ng homage ; and the reason |;i^ven is, Ne in 
captione homagit contingat dominum^per ntgligentiamy 
fiedpii velper errorem. But it was better to say, that 
it was for the benefit both of lord and tenant^ and for 
.the information of the pares curias^ who were to 
judge in case of any controversy between them. 
In England the two ceremonies of homage and 

/ealty.were kept distinct ; the homage, as being for 

J^e most durable estate, was performed first, and af- 
terwards the fealty ; but, on the continent, at least in 
ftQme countries, I find they were blended together, 

Jby the homage being done upon oath. 
' Another difference between England and the con- 

itinent was, that, in England, no homage .was repeated 

ifb the.lord's.heir, by a tenant who had hinisdf per- 
foriped it to the ancestor, but' homage once fcom the 
tenant was sufficient for his life ; whereas, in France, 

^n^w homage by the same tenant was done on t^^ 
death of the lord, as we may see plainly by many in«» 
stances, in the case of the kings of England and 
France, for the lands the former held iij the latter 
CQUi^try. Homage ^as the symbol of a strict and 
indissoluble bond between the bloods of the lord and 
tenant, by which they, and the heirs of their blood, 
we{ie mutually disabled from doing any thing to the 
prejudice of the other party. The tenant, therefore, 
could »t alien, either By last will or by deec^in his 
life-time, without the previous consent of^ tne lord. 
This maxim was established partly in favor of the 

,}^lQod of the first tenant, which was, in fact, often the 

consideration of the original grant, as when the lord 

|;ave lutids )n mairi^ge with his daughter, or to a son 

2e ' 



.— * » 



"» 



».« 



526 LECTURES ON THi 

or a brother, (and even where it Was not in truth scr, 
the law presumed the blood of the first tenant was in 
contemplation on the strength of this maxim Jbrtes 
^reantur fortibus et bonis^ and tfie probability that a 
gallant warrior would, by a proper education, qualify 
his son for the same profession) and partly also in 
favor of the lord, that he should not be oldiged to 
deceive as his tenant, a person that was inexpert in 
war ; or that, if qualified, was, perhaps, an enemy to 
the lord, or that was previously vassal and bound to 
another lord who was an enemy. For in those 
troublesome times, the power of the crown of France, 
where these rules began, being greatly diminishecf, 
ever)' lordship made a little kind of state in itself, 
frequently at open war ; and when not so, at least in 
a state of suspicious peace with its neighbors ; and 
from this state of things it happened that the word 
Jeud has come in our common language, to signify a 
mortal quarrel, as being almost inseparable from the 
•greater, "or even lesser fiefs*. 

In those times, the lord, when things greW into st 
more settled state, took advantage of this maxima that 
the tenant should not alien without licence, and * the 
tenants readily acquiesced, under the sub^^tence of 
the rule, as it pfermitted them, in their turn, to exact 
a fine from their -under tenants, or the alieneclB' of 
5uch in all cases of subalienation ; by which means 
this fitt at length became an established l^it of ten* 
ure. In England, however, it ceased in the case of 
lords that were subjects from the time of the statute 
called ^ia emptores terrarum^ which gave every 

*Houard, anciennes loix des Francois, liv. 2. ch. l....Dtt 
Cange) yoc. Honunium. Spelman> vec. HoHlggium^ 
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person a free liberty to sell his lands : but the .fcng 
not being named in that statute, acGOiP^fBg to^|phe 
well-known legal maxim^ was not bound therd)|r ; 
and ^IjBburse was paid fines for alienation, or by sub- 
sequent statutes a commutation for such fines by ^9 
milit^ry^ tenants in capite^ to the time of the Res|p{. 
ration, when these tenures were entirely abolished..^* ^^ 
On the other hand, the lord was not permitted to alien^ ^^ 
eveH^^th the consent of his superior, without the 
consenk^dlso of his tenant, and that for a similar roft- 
.^n^* For if he, the lord, might so do, he might sub- 
"jlpt his tenant to one who was the tenant's mortal en- 
emy, and perhaps for no other reason than for «cr- ^ 
^1^ his former lord faithfully against the new on|||||& 
.^is last nuuum once established, introduced^e 
practice oi %exidXit& attorning to their lord's grants of 
the seignory* Attornment is an act of notoriety, origr- 
niSSy performed in the presence of the pare^ curioff*^ 
signifying the tenant'^ consent, and tiding ov^ . 
froni;his former lord to the new one, and ^19 putting 
him, thed|ew one, in the seizin of his sei^vices...* 
ftfThis, at ^t, was merely voluntary in ,the tenant ; 
but wlten, in £ngland,> free alienations were allowed ^1[ 
by the ^bresaid act, it was not thought rciisonable 
that it nmild be ixAk^^lton^'^f^^cr to defeat his V 
lord's gn^t, by refiSmg w^ttom. He was therefore 
obli^d, by an action called ^id juris clamaty to ap- 
pear, and to shew forth|^i{l^t tit!6 be had in tbe ^2ud 
lands, ancyMtther he had any sufficient cause why 
he should not attorn to the grantee ;; and if he could 

^Wright on tenures, p, 1%^. et seq. Dalr^rmple on feu- 
dal property, chap. 2. § 3. Millar on the distinction of ^ 
ranks in society, second edit. p.. 215. 
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not shew any, he was obliged by the judgment ^SlTifi^ 
court to attorn*. 

Aliother ifrect of this homage was warranty^ 
which is the obligation on the lord to defend !ti& ten-' 
ant in the lands holden of him ; or, if he cannot, to 
ipve him a recompence of equal value in otfitr lands, 

AOL' our law^ went no farther ; but the ^udal law, if the 
warrantor had no lands to give in eJlHange, obliged 
him to pay the value in money. Warranty is deriv^ 
ed from the word war, because, in those real ac- 
tions, the trial was of old by combat. This obligpdC 
tion, indeed subsided, as I have already hijttietl, lolf ' 
before the introduction of hereditary e.states ; feBtf 
^^fkn these hereditary estates became common^ i^ 
all the military tenures were of this sort, and estales 
for lives and years vwere only, or for the. most pah 
soteage, these last had no warranty, annc^^^SJ^ to them 
' by law, but only by special agreement ; andf the wHP- ^ 
ranty I am now speaking of Diras co||||ped t6 inheri- 
tances, arid of those only to such as were held by 
homage aitncestrelj that is, where the teaiifff and his 
ancestors had, from time immemorial, done hori[ifig# 

f to the lord and his ancestors. ^ Here, on accoiiffit of 
the conRnued connection between the blood- of both 
families, the law obliged 4Hlt IcfA lind hiSl^licirs to 
warrant the lands to^thle teiiarrt and his heittf* 

TRie manner of taSIng advantage of tlmj^ obligation 
of the lords by voucher, #fBch still remains in our 
law', (the other method by distise he|B''|'Hritiquated) 
was shortly thu^ : When the ^fenarit in fSsstssioh h 
impleaded for the lands ly a stranger, who claims 

♦Wright on tenures^ p. 172, 
tCoke on Littleton, lib. 3. chap. 13. 
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ihem as his inheritance, he,- the tenant appears, de- 
fends his rightj^ and vouches^ that is, calls in his lord 
to warrant the lands to him. If {Re lord appears 
gratis, and enters into the warranty, as he ought, if 
he is bound to warranty, the tenant hath no more to 
do |[|>the defence of the suit. It is the lonTs busi* 
ness. Against him the stranger declares, and prose-' 
cutes the stt||^ He defends, and it is found against 
)um, either by legal trial, or default, for want of ap- 
peantig ; and the judgment the court gives is, that 
the demandant or stranger shall recover the lands de- 
imatided against the tenant, and that the tenant shall 
recover lands of equal value from the lord, or vouch- 
er, as he is termed, because he is vocatus^ or called in 
to take upon himself the defence. If the lord, who 
is to warrant, doth not appear, he is summoned till 
he dqipt*;:^ or if he appears, and will not enter gratis 
into the%arranty', the tenant is to shew how the per- 
son he calls in is bound to warrant ; which must ht 
either by homage auncestrel, or by his, or his ances- 
tors ejlpress covenant, as I sh^l hereafter shew ; 
and until this was determined, the suit of the deman- 
dant was suspended ; because as yet it was uncertain 
who'Was obliged to defend the lands, ^o we see in 
th^- judgmelit of this kind there were in fact two judg- 
ihente, one against the tenant who was to give up the 
lands, ^pother ag^ilstthe totd, who was to give landft 
^qudi in value. But there might be three, or more 
judgments, as there might be two or more vouchers^ 
as if thei'e be in respect to land, A, B, and C. A, 
lord paramount or si^erior, B ^tf*n^, that is, tenant 
to A, and lord to C ; and C ttn^nt paranmle^ that is, 
the actual possessor of the land. Here, if D, a stran- 
ger, brings his action against C, the tenant, who 
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vouches his lord B the fg^sne^ who enters into vtr^ r 
ranty^ and vouches A, the lord paramount, who el:^ 
lers into Irarrantjr, and fails, D recovers the lands 
from C, C recovers in vs|}ue from B, and B recov- 
ers in value from A, and so on, if .^ere be more 
vouchers* _^^ 

Warranties, as I HHited before, are of two kinds^DOTr 
ramies in law^ or by homage auncestreL or by words 
m the deed, which the law construes to 'imp<nt war** 
ranty (whi ch stood upon a feudal footing) and warran- 
tifisin deed^ that depend on a special covenant* These 
last were substituted in the place of thefornoBer* Fen: 
as by every alienation, either of the lord or tenant,' 
the mutual, comiection between the two bloods was 
extinguished, and warranty by homage aunccstrrf 
ccmsequendy gone (insomuch that now, by frequent 
alienations, there is no such thing left) thg^enax^ 
would not attorn to his lord's grant when thflPra all'* 
eBed,.nor a new tenant accept of a grant from an old 
teaant of his tenancy, without an express warranty, 
binding in the first case the new lord and hiyk^Jieirs ; 
m the latter the old one and his heirs* Afterwards 
(he making of these warranties was extended to p«i^^ 
sons between whom there was no feudal connection ; 
as if a man aliened lands to hold of his lord. Here 
ihc grantee held of the lord of the grantor, not of the 
^raptor ; and therefore, as he had nothing to bind the 
lord to warraaty^ would insist on an express warran- 
ty from the grantor and bis heirs ^* 

One species of these warranties, namely, that whicb 
j;s called collateral warranties^ was made use of, and ii 

*}]buard, anciennes loix des FranccAs, liv. 3. chap. 13«*». 
Coke, ut supra. 
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the first invention that was made tttc of, to dude 
the statute, of Bd ward the First, D^nis, which gave 
birth to, or rather restored tQ life that ancient kind of 
feudal estate wJoch We call FtetaiU But it must be 
ownoA^this intention was both against the words and 
intemlon of ^at law. A judge i& his grandson's Ed- 
ward the Third's, reign, says, they were wise men 
that made this statute^ and that the king that passed 
it was the wisest king that ever was in England, and 
both assertions must be allowed. The nobles who 
made it ^re wise men in their generations. For, 
by making effectual these g^s in tail, they secured 
their estates in their fsUkiilies free from any forfei- 
^jplpFes, arising from thMr own misconduct ; which be* 
fere, their estates were liable to. But at the same 
time it>1|ras a destructive law for the nation. It put 
the gi^ct jords of England, who were before too pow- 
^fnl, in condition, by this security of the inheritan* 
c^ descending to the heirs, to beard and awe the 

* crown, and it likewise discouraged industry and com- 
inerce, which then began to rear their heads in Eng- 
lljUi. Perha|i|| the wisdom of the sagest of the 
kings of England, as he is imiversally called, may by 
some be doubted in&is, that he consented to this act ; 
but he was a sage king, and did wisely in consenting 
to it. The barons had been so oppressed in his fath* 
er's reign, and their estates so often confiscated, thait 

;a mutual jealousy subsisted at that time between them 
and the crown. Thev had been restored because the 
crown was otherwise in danger. They were jealous 

• likewise of Edward himself, forone or two of his ao- 
tions : in short, his barons were too powerful to be 
refused this law, however contrary to the interest of 
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the crown and the lower people, and there was moi;* 
to be said in its favor, it being entirely agreeable to 
the feudal principles, that he who received an estate 
to him and the heirs of his body, should not have it 
in his power to contravene, by any act of his, tl^ gift , 
of the donor. He complied therefore 'with a good 
grace ; but his wisdom, if it was seen in his comply* 
ing, was farther seen, and in a stronger light, in the 
construction his judges and their successors made of ' 
this act, that collateral warranty, without an equiva*' 
lent, should be a ban However, this waslmt a fee* 
ble defence against the mischiefs of entails, which ev* 
ery day happened, to the weakening of the public es- 
tates, and collateral warranties, were npt on e^v^Vlb 
occasion so easy to be got*. T^^r 

At length, in Edward the Fourth's reign, imder 
pretence of warranties, and those entirely fictitious, a 
method was found out, under the form of legal j0Om 
ceedings, to defeat estates tail, . and pll renuunders 
thereon, and that in the manner following : A, wha^ 
was tenant in t^l, was impleaded .by collusion, by- 
a person who pretended to claim tittl^ to the la||b« 
antecedent to the estate tail, and who was, in fac^ 
the man to whom A, by his private agreement, was 
to alienate it, in destruction of the estate tail# A 
appears, and takes defence, but vouches to warranty 
B, a man who has not a foot of land, nor is likely to 
Jiave any : B very readily enters into the warrant ; 
and when the day comes that he should defend the 
suit, makes default ; in consequence whereof, tht 
court gives judgment, that the demandant should re» 
cover the lands against A, and A^s lands of equal val- 
* Wright on tenures* }). 168* 169. 
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ue against B the vouchee, who hath none ; and yeM 
this was judged a good bar to the entail, upon the pos- 
sibility that B might purchase lands equivalent, iind 
so A, and the other persons entitled in tail, might 
4y rfceive ftati&faction. And that is what, under the! 
name, of a common recovery, is grown to be one of 
the common assurances of the realm ; and though, 
for about seventy years, the justice and conscientious- 
*^ ness of it was disputed, yet being constantly asserted 
as law by the judges, and taken notice and approved 
of by acts of parliament, it is the liow most effectual 
bar to an estate tail. To speak candidly about tbea^ 
recoveries, as to their application to this purpose, 
4|fy w^^re notorious breaches of the statute De dofiisy 
under the color of legal proceedings. Yet what could 
be done ? the law could not be repealed ; for aO 
members of parliament had their estates entailed. It 
. «auld only ji^ eluded, and both for the king and all 
!who had not estates tail, it was necessary it shouldf. 
Another consequence of estates becoming heredi- 
tary, and in-respect of military tenures, a fruit of 
40^SP^y^ is wardahip^ or guardianship. . For it must 
^paow frequently happen, by tl>e death of ancestors, that 
estates would descend to heirs incapable to do the 
service, to manage their affairs, or to educate then>? 
&eives. It was necessary, thereforci ttvat the la\¥^ 
should make provision both for the doing,the services, 
and the benefit of the heir, until he arrived at a prop- 
ter age. And the law proceeded in a different mai^i 
ner, as the lands were holden either by. knights ser- 
vice or socage ; tenure, in the first casfi^ having in 
.view principaUy the defence of the realm ; in the 

t Wright on tenures,** p*'' l?^- 3 
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second, the benefit of the lieir. With respect to inili- ^ 

tarv^teimres, the time of agc\vas twenty-one year* 
ccmiplete ; at which time the law presumed the heir 
was qualified, both by skill and strength of body, to 
perform the part of a soldier. At this age, therefore, 
he was out of the ward. If his ancestor died before 
he had attained that age, his lord had by law the 
^guardianship both of his lands and person till then, 
and took the profits of the lands to himself for his ^* 
own use, being only obliged to educate and maintain 
the heir in a condition suitable to his rank and .sta- 
tion. The reason of this was, tliat it was a prinrciple 
in the feudal law, as the profits and the militar}'' du- 
tJ^ies were equivalents for each other, tibiat he who was 
obliged to the duty should eigoy the profits, which, 
Vntlie first instance, was the lord, he being obliged 
to answer the king, or other superior lord, for all the 
military duties comprised in his seignory, - • 

He had the guardianship, likewise, of the heir's 
person ; first, that, because of the bond under which 
Tie lay to the tenant and his heirs, the law had entire 
confidence in the care he would take of the njinor ; - 
sccondtj^ because the lord was certainly well qualified | 

' 10 instruct him in the art of war ; and thirdly, his ! 

. own interest obliged him to do this carefully, that his 
vassal might be enabled to perform to him the future 
services. But this, as to the person, is to be under- 

.f-;itood, if the minor's father was not living. For if 

''^jfec was, he vras guardian by nature, and intitled to th^ , 

custody of the person,- as in the case put by Littleton, \ 

where there is a grandfather by the mother's side, * 

. ^tenant, by knight service, father, and mother, and 
son J and ,the aj^tluir dies, ksiving the grandfather. 
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and then the grandfather dies, and his land descends 
tb the son of his daughter, then a minor, the minqr^s 
father still alive ; here the guardianship shall be di- 
vided. The grandfather's lord shall have the ward of 
the lands, and the father shall have the ward of the 
person of his minor son* So it is if a lord gives land 
in fee by military service to the son of A, by which . ! 

y 

son's dying without issue ,r the lands descend to hisc 
brother, a minor. Here A, the father, shall have the 
custody of the body, and the lord of the lands. There " i^ 
was another case, likewise, wherein the guardianship, y* 

I cannot say was divided,* but where the wardship 
of the person was extinct. Anciently, although twen- 
ty-one years waA the regular time, yet, if the minor 
was knighted by the king, and thereby adjudged ca* 
pable of service in person, the guardianship ceased. 
For here, the legal presumption of unfitness was rc- 
fiised by a positive act of the king to the contrary. 
But the lords obtained an act of parliament, that, not- ' *. 
withstanding such knighthood in minority by the 
king, the lords should retain the lands of the minor % 
so knighted, till he was twenty-one years of age^ ; and jfl^ •, 
so, after this act, the wardship of the lands continued, 
though that of the person, who was by the king's act '" '. 
declared sut juris, was gone*. > ■ ! 

The term of twenty-one years, which I have men- 
tioned was confined, as may appear by what I 
^ said concerning it, to heirs minor, that were males ; 
but, with respect to heirs female, minors, as almost 
all ^our fiefs soon after the conquest were feminine 
feuds, as the lawyer^ on the continent csdl them, ,..*:. 

♦Fortescne drliucU leg. Angliae, ca|yu. Glanvil, lib. 2. -* >l!r 
cb. 9. Spel. reliq. ^ 25. 26.; Du Cai||e^m. JST^wia. 
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that is, descendible to females in the next degree, if 
males in that iflegTce failed, the timitation of minori^ 
tyii^as different. In these fiefs it trafe imposMbk the 
woman herself should do personal service % She tras, 
therefore, allowed a substitute ; but in time of minori- 
ty, as she could not appoint a proper one, the lord 
who was bound to perform the service to his superi-* 
or, had the lands in the same manner as in case of an 
heir male. However, there was no reason that the 
ifrttiority of a woman in wardship should continue so 
long as that of a man, namely^ to twenty-one years ; 
for as the law of God declared that nwin and irife 
should be one flesh ; so the canon law, and ours in 
consequence, have decreed, that, in faw, the man and 
wife are one person, and that the^husband in all res- 
pects is bound to perform the obligations she lies un- 
der. Hence, i6 case of a female heir, the term 
of the lord's guardianship was, by the common^ 
law, limited to fourteen years ; by which time it 
vrsa presumed she might have a husband capable^ and 
obliged to do the dtlty for her. But this age of four- 
teen years was, in a particular case^ extended, by act- 
of pariiament, to two years farthen*' However, a&« 
the reason of that depends on the lord's right to the 
marriage of the heiress, it will be better to dafar 
speaking ihereof, until we come to that head. 

It remains to be ttaentioned, what w'ds the n^tOft 
of ttiis interest the lord ha(|^tbe estate of his miikMr 
tttiant, by virtue otihe feudal institutions, md ioigti^'^ 
trary to the gener^ and the- ofigihrfi tehurfe of th|in. 
For simpfy, the lord had only the ppopriety,tnd in coik- 
sequence ^ nd^ of reversion o^ aKheat^ widi tile 
render t)fthte sSnHlces; whilst the tehaiit had tile poif* 
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scSfisloii and the pmfits. Atit in this case, all thes& 
I <eem to be blended, particularly the right of ociginal 

proprietor and possession, so Essentially to be disttn- 
^ished in the feudsl systcifi. For the lord has not 
only his propriety in right of his seignory, but also 
^ the ^sc^te possession^ and perm^mency, or takmg of 
the profits, and the minor beir^ apparently nothing. 
However, the law, in this case^ did ju3tice, and cre- 
ated Inihe lord a temporary interest,' an estst<; for 
years, namely, for the number of years till the ni%. 
jority was compleiM)^ contrary to all the other feudal 
msife&mB* For the fe6ieind inheritance c£ the estate 
,. remained in the minor, though he had neither pos* 
fjtl; session or proton This interest of the lord could 
IP^ not be called^ atncast with strii^l^propriety, a tenancy 
for year $, becairse, m this case, the lord possesses the 
/..tenant's lands, not the tenant. The lords had there- 
' '/illl^e no tenure, but an estate for years, created by the 
law ; and that it was originally considered as an es^ 
fj^l^"- tate £pr years, or a chattel interest in lands, appears 
from ;f*ro thin^* First, that ih the early times, 
^t^^^hen alienatioti^ were scarce allowed^^t was assigna- 
*|i; ble over to anofter, without any licence or form* 
Secondly, that instead of going to the heir, in case of 
the Wd's death, during the minority of the ward^ it 
went to the lord's executors, as other estates for 
years did*. ' , 

As the lord 1^ boud|Ho his vassal and his heirs 

l^y d^ homage done to him, it certainl/followed, that 

|i it ups not lawful for him to do, during the wardship^ 

any actual waste (that is, any permanent damage) to. 

"* *Craig, de feuA lij). 2. dieg. 20. Wright on tenures, p. 
S6. et seqq. Dalrymple on feud, property, chap. 2. § 2. 
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the estate of his minor ward,or to sufferwiy to be done 
by others. He was also oMKged to repair and keep 
ia condition, out of the profits^ of the estate, the 
booses and improvements thereon ; yet so great was , \ 
the misbehavior of th6 English lords, soon after the ']^ 
conquest, that many severe an^ restrictive laws were, ^ 
from time to time, mad^ in favor of the minor ^ 
wards*. 

Ii^my next T'sluJl treat of guardians in socage, re-^ 
t^rvingthe article of marriage, though it appertained 
to military service, to a place l^ itself; as it was of a 
distinct nature, and went on itsotfn particular gray|^d 
IB a great measure. 

- ,. * 
♦Ruff head's Statutes, p. 2. 5. Basji^ge, QjUtume d«: 

Normandie, tit. des eald^s. 
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WardsMfi in Socage. .,.TTie nature and history of the incident 

of marriage, 

HAVING, in the last lecture, given some account 

of wardship and guardianship in chivahy, it vnHil be 

nef^sary to mention what provision the law made, 

now lands were become hereditary, for the benefit 

of a minor, wften lands, held in socage, descended to 

Ixim. In the former case, where war was the consid-* 

eration, whose times and exigences were uncertain, 

fti^the law' was obliged, on account of the public safety, 

."^ttlGl^nsider the interest of the lord, who was to an- 

-swer d^e duties to the state, in the first place, and 

;he iitffi-e§|pF the minor only in a secondary light. 

4|aA(in socage lands, which the lord had parted with 

certain fi^ed stipulated services, to be paid at par* 

times, the lord had no claim to any more than 

m. Neither did the public interest demand a 

milits^ry person for the guardian of one who was not 

to be bred a soldier. A near relation, therefore, was 

.^e properest |ipfson to take the wardship* 

But in fixing^lM^hat parson should be, the feudal 

and the Roman civil law proceeded on different prin* 

V ciples ; the latter fixed upon the nearest relation that 

was inheritable to the estate, but the former entirely 

Excluded all relations that might inherit. Thus, if 

the land descended on the side of the father, all re* 
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lations of the father were incapable, ami the mother^ 
or the next of kin of her bltodi was the guardian. 
And this is a difference wherein the English lawyers 
greatly triumph over the civilians. . For to give the 
care of aminor toone who might be his heir, is they say^ • 
yuasi agrmm lupo CGfttmittere ad devorandum. But this 
very reason strongly proves the general wickedness 
and barbarity of the people, who were obliged to es- 
tablish this rule at that time* Both laws were equal- 
ly wise, because adapted each to the circumslances 
of the nations that made them. The Romans, who 
were a polished civilized people, among whom n^ur- 
ders were infrequent, were not afraid to trust the per- 
son of the minor to the care of one whfi might be his 
heir ; and such an one they preferred on account of 
the preservation of the estate, which they presumed 
would be taken best care of by him to whpm it might 
descend. The northern nations, on die conlsriry, 
who were barbarians, and murderers, were obliged to 
sacrifice the consideration of preserving Ae estate, to 
the personal safety of the infant, and therefore *^pi^ 
mitted both toone who could have no interest in the^ 
succession. *% 

The guardian in socage difered from the guar* 
dian in chivalry in this, that he was but, in the 
nature of a bailiff, or trustee, for the n^or, to 
whom, at the expiration of his guardianship, he was 
oUiged tp account, upon an allowance of a}l bis rea- 
sonable costs and charges. Another difference was, 
as to the feriTi of the guardianship. For this guar- 
dianship expired at the ward's foil age pf fourteen i 
at which time, if he pleased, he might enter and oc- 
cupy the lands himself, or dioose anotiber guardian ; 
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for as at that age he had discretion enough to consent 
to marriage, so did the kw Appose he had sufficient 
pierhaps to manage his own affairs, at least to choose 
the properest person for that purposef. 

But put the case, Suppose that the minor doth not 
enter, or choose another guardian, but that the old 
one continues to receive the profits, what , remedy 
shall the minor have iFor those received after his age 
of fourteen I Certain it is he cannot bring an action 
of account against him as guardian ; for guardianship 
is expired ; and yet the infant's discretion cannot be 
pYesumed so great, as to be perfectly acquainted with 
all his legal rights, and therefore his negligence shall 
not be imputed to him. The law in this case reme- 
dieth him by a reasonable fiction, and supposeth, 
though the fact hath not been so, that the minor had 
appointed ^m to receive the profits of the estate, and 
ffierefore ^ves an action of accounts against him, 
not as guardian, but as bailiif or receiver. 

But suppose the next of kin neglects the guardian- 
^s^p, and any other person of his own head enters, 
^ and takes the profits, what remedy shall the minor r 

h%ve ? In this case the law will not suppose him that y \ 

enters to be a wrong doer, an abator as the law would 
call him, if the heir was of fidlage ; but will radier 
'pre9i|me his act proceeded from humanity and kind- 
ness, to supply the neglect of the proper guardian ; 
and therefore, though he is not appointed guardian, 
either By the act of law or otherwise, he i^hallbe^ con- 
sidered as such, and the he^, after fourteen, shall 
have an action of accoimt ^igainst hhn, and charge 

tCoke on Littleton, lib.' 2. ch* ». sect. 123. Houdrd, an* 
ciennes loix des Francois, liv. 2. ch. 5. 

2£ 
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him as guardian. So strictly wa^ the guardian in so- 
cage accountable to his ward for the profits, that, if 
he married him within the age of fourteen, he was 
not only accountable for the money he received in 
consideration thereof (as it was the practice in those 
days to sell the marriage of wards) but if he received 
none, he was accountable out of his own fortune for 
whtit he might have received on that account, uidess 
the match itself was equally, or more beneficial. 

The next consequence of fiefs becoming hereditary, 
and which followed from the wardship, is the marriage 
of the ward by military service, which belonged to 
his lord, and was one of his b.eneficial fruits of ten- 
uis; and although this part of our law is now aifti* 
l|uatecl by the abolishing of knight-service, it is neces- 
sary, for the understanding our books, to have at least 
a general notion of it. 

This right rose originally, on the continent, from 
fiefs becoming descendible to female heirs, and was 
grounded upon the same principle as the rule which 
forbad vassals to alien without their lord's consent. 
As every feudal kingdom, at this time, consisted of a 
number of principalities, under Atit respective lords, 
who were often at war with each other, the tenant 
coidd not alien without his lord, lest he might intro- 
duce an enemy into the feudal society. The like dan- 
ger was there if a female heiress tras permitted to 
marry at her own pleasure, or could be disposed of 
fiy her relations without the lord's consent. And Ut 
first,' it seems, that this ^le was general to a i^(H»an 
heiress during her who]|iidife ; but if so it was, it isoiMi 
abated, and was confined to the marriage of femsdes 
in wardship, and to the first marriage only. . The law 
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of Normandy says, if a woman be in wardship, when 
she shall be of an age to many, she ought to marry 
by the counsel and licence of her lord, and by the 
counsel and assent of her relations and friends, accoc- 
din^ to what the nobleness of her lineage and the, 
value of her fief shall require. So. that anciently 
the lord had not the absolute disposal of her, nor h^d. 
he any thing to say to the marriage of males ; for 
though he should marry an enemy, the fief was not 
thereby put into subjection to her, but she into the 
subjection of the vassal* And this rule, that the ^ 
lord's consent should be had, was not intended for 
him to make an advantage of, but was a mere politic* 
al institution for the safety of the community. $t|(^ 
was the law introduced into England at the conqUe^jt^ 
However, it was but natural to expect that avaricious 
lords would take advantage of their negative voice, 
4 to extort money for licence, and by that, and their 
influence over their vassals, to arrogate the sole power 
to themselves. That William Rufus acted thus, we 
may well learn from the remedial laws of his brother 
and successor Heiuy the First ; Si quia barojtum^ vel ' 
hominum mearumyfiUam suam nuptum tradere voluerii^ 
aive sorarem^ she neptem^ aitH eognatamj mecum inde 
loquatur ; aed neque ego aliquid de suo pro hoc Ucentia 
acciptam^neque ei defendant quin earn det^ excepto si 
eamjungere velit inimico meo* Another is. Si tnortuo . ^ 
barone^ vel alio homine tneOjj^lio hmres remansenty iU ^ 
iam dabo wonsiSo haronum meoruw\». 

Notwithstanding these la^, ^ mischief still 

t L L. Henry I.e. 1. Bract<i% lib. 2. c. 37. sect. 6. 
Craig, de feud. lib. 3. IHeges. 21.. Du Cange, Voc. Ifili- V^ 

tagium. Glanvil, liv. 7. c. 12. '^ 
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gained ground, and the lords extended their encroach- 
ments, until they not only got the absolute disposal 
of female, but of male heirs also. When this hap- 
pened, is hard to determine precisely. That it was 
after Glanville, who wrote In Henry the Second's 
tithe, and before Bracton, who wrote in Henry the 
Third's, is plain : Mr. Wright's conjecture seems 
probable, that it grew up in Henry the Third's time, 
when the barons were very powerful, from a strained 
construction of Magna Charta, which says, Haredes 

' maritentur absque dlsparagatlone ; where the general 
word h(tredes should have been construed to extend 
only to such heirs as by the former law were mar- 
viageable by their lords, namely, female ones ; but 
^pth king and lords, taking advantage of the generali- 

> ty of the expression, clsumed and usurped that of the 

^ son's also*. 

However, it is rather to be presumed, that, this en- 
croachment began earlier; since, in the statute of 
Merton, the twentieth of Henry the Third, we find 
Aese words : ^ia maritagium ejus qui infra oftaiem 

' est (^peaking of a male) mero jure pertinet ad domi- 
tmmfeudi* From whence I «ather gather the prac* 
tice was earlier than M|gna Charta, which was not 
above thirty years before, and confirmed by its inter- 
pretation. But if, in this respect, the vassals were 
encroached on by their lords, in another, they met 
with a mitigation in their favor. For the consent 
during the father's life, went into disuse, and every 
man was allowed to marry his son or daughter at liiift 
pleasure ; and this with ^ry good reason. For 
asi%^ prohibition was for fear of introducing an 
•ivright on tenures, p. 97. 
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enemjr; of this there was no danger where the 
marriage was by the father, a vassal, bound by hom- 
age and fealty to do nothing to the prejudice of 
his lord. Thus was right of consent to mar- 
riage introduced first fdr political reasons, turned 
into a beneficial perquisite, and fruit of tenure, for 
the advantage of the lord ; and notwithstanding all 
the laws made to regulate it, as constantly abused ; 
so that the evils thence arising were not among the 
least causes for abolishing military tenures^. 

The penalty for marrying without consent was ori^ 
ginally, as all breaches of fealty were, absolute for- 
feiture. But the rigor of the feudal law subsiding, 
lighter penalties were introduced. By the sixth chap- 
ter of Merton, remedy is given to the lord, whose 
ward, under fourteen, has been taken away by any 
layman (and a later act extends it to the clergy), and 
married, by an action against the raptor or ravhher^ 
as he is called, for th& value of the marriage, besides 
imprisonment and a fine to the king. If the Ward 
himself, after the age of consent, or fourteen, should, 
to defraud his lord, marry himself, he, as guiky of a 
breach of fealty, is more grievously punished nhan a 
stranger. Fortius act prdVjides, that the lord, in 
that case, shall retsun the lands after the full age of 
twenty-one, for so long a time as, out of the profits, he 
might receive double the value of the marriagef. 

The next, the seventh chapter, is in favor of die 
ward, and an enforcement of that chapter of Magna 
tlharta. which forbids disparagements without inflict- 
ing any. penalty. It etiacts, that if the minor tinder 

*Rufrhead*sstatutes, fol. p. 19. «^V 

t Ibid. p. 6. "'^ 
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fourteen is married by his lord to his disparagement^ 
upon the phunt of his relations^ the lord shall lose the 
wardship ; and the profits of the lands^ till full age^ 
shall be received by the relations so complaining, and 
laid out for the benefit of the heir. But if the mar- 
riage was after fourteen, the age of consent, it was 
no f(M*feiture, on the maxim, Volenti non fit injuria- 
This act goes farther in favor of the minor ; for it 
gives him a liberty of refusing any match the lord 
should offer him. But to prevent the lord's entirely 
losing the benefit of the marriage by the refractori* 
ness of the ward, it enacts, in this case, that if he re* 
fuses a convenable marriage, the lord shall hold the 
lands after twenty-one to his own use, until such time 
as his late ward shall pay him the single value thereof. 
The twenty-second chapter of Westminster the 
fifst c^mfirms and repeats the sixth of Merton, and 
farther obviates a fraudulent practice of the guardians 
of female heirs. I observed that their wardship by 
faw ceased at the age of fourteen, by which time 
they nught have husbands capable of the service : but 
some lords,y9r covetoumesa of the lands, as the act 
expresses it, would not offer any match at all to their 
female wards, under the pretence of their being inca- 
pable of the services, in order to hold on the lands for 
an unlimited time. This act so far alters the old 
law, that if the heiress arrive unmarried at the age of 
fourteen, the lord should hold two years longer, that 
he may have time to look out for a proper match to 
tender her, within which time, if be neglects it, he 
loses* all rig^t to her marriage.'' On the other hand, 
if the heiress will refuse a suitable offer, the lord is 
empowered to retain the lands until twent}'-one, and 
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«o much longer, until he has received out of the pn>{» 
its satis&ction for the value. 

The ravishment of wards from their lords con- 
tinuing, notwith9tanding the statute of Merton, the 
thirty-fifth of Westminster the second gave the writ 
called Of ravishment ofward^ and assigned a more 
apeedy and beneficial method of proceeding, and ad- 
ded to the punishments by the former act of Mertua 
inflicted on offendersf. 

But notwithfltauffUng all these regulations cimcem-^ 
ing marriages, and the 0ther naany acts made to pre* 
vent misbehavior of lords to the lands of dieir wards, 
the source of the evil remained in the wardship it- 
self ; and the evils ccoistantly followed^ insomuch that 
for hundreds of years, it was. one <ii the heaviest 
grievances the subject suiBFered* Many were the 
wastes done to estates; many the heirs married 
contrary to their inclinations, and frequently unsuka* 
bly. The grievasicea fell heaviest on the wards «f 
the crown. There were always a set of needy or 
greedy courtiers ready, if they had favor enough i» 
beg, or otherwise to buy at an under rate, the ward* 
*hips of minor tenants, of which they were sure *t<^ 
make the most advantage ; marrying the ioost op- 
tilent heii« to their own children, or relations, orexr 
torting extravagant sums for their consent. A re-«, 
markable instance of this happened so lately aa Charles 
the First's time, in the case of the ear), afterwards 
first duke of Ormond. A l(mg suit had sidiaisted 
between the lady Prealon, grand-daughter and heiress 
at law of Thomas eaii of Ormond, and her cousin, 
the heir male of the family, for that part of the estate 

tCoke's institutes, part 3. p. 440. Ruffhead, vol. I. 
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her grandfather had entailed to go with the title. At 
length the relations on both sides thought the best 
expedient to end this intricate dispute, was by uniting 
the young relations, who likewise had conceiTed a 
strong affection for each other; yet, although the 
king did highly approve thereof, did the earl of War- 
wick, who was grantee of the young lady's wardship, 
extort ten thousand pounds before he would consent 
to a marriage on every account so desirable. 

King Henry the Eighth, finding how grievously 
the subject was oppressed, and bow mtich the crown 
was defrauded, erected, by act of parliament, a court 
called the Court of Warda^ to take proper care of 
minors, and to answer in a moderate manner for the 
profits to the king* This for some time was a con* 
siderable alleviation of the load ; but in the weak 
reign of James the First, who was governed by his 
fiivorites Somerset and Buckingham, this court was 
converted into an engine for nun&gtlidr families, by 
providing their numerous and indigent relations with 
the greatest heiresses^ to the great discontent of the 
ancient nobility, who saw the most opulent fortvmes 
suddenly raised by private gentlemen, dignified by 
titles far the purpose. And great were the extortions 
likewise for the licenses that were granted to some to 
marry at their pleasure. The only advantage the 
public reaped at this time from this right of disposal 
in marriage was, and it must be allowed to be a con* 
siderable one, the opportunity it gave the crown of 
breeding the heirs of many families in the reformed 
religion ; and in justice, it must be owned, this was 
not neglected. 
. In the eighteenth year of this last reign, it waa 
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moved in. parliament to purchase ofF these heavy bur- 
thens of ward and marriage, by settling a handsome 
yearly revenue in lieu thereof on the crown. But the 
attempt did not succeed at that time, probably owing 
to the courtiers opposition to it, from their own in- 
terested views. In Charles the First's reign, this 
court was one of the great objects of complaint. At 
length, on the restoration, the king consented to turn 
all the military tenures, except grand serjeanty, into 
socage, in consideration of an hereditary revenue 
settled on him, and so all the fruits thereof ceased^ 
and the feudal system, whijch had for ages, from time 
to time, undermined the constitution, fell to the 
ground, though very many of the rules of our law, 
founded on its principles, still retain their forced. In 
this kingdom the equivalent given for this abolition 
was the tax of hearth-money, in which, it must be 
owned, the king, and those who had been his military 
tenants, were a little too sharp for the rest of the peo- 
ple ; for by the improvements of the kingdom, that 
revenue is every day increasing to the crown, and al- 
most the whole burthen is thrown on the lower class, 
who before felt none of the oppression, or weight of 
wardship and marriage. 

* 32 Hen. VIII. c. 46. 12 Car. II. 
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LECTURE XIV. 



77ie rules ofdeBcent in the oldfettdallam in regiard to the %tm» 
of the la$t fia99€^or»,MeJifr8jenUftiQn im4 cifUatcrul wsc^n^ 

sion,.,.Femininej€uds, 

IT is now time to see how inheritances descended 
by the feudal law, where, in the original grant, there 
were no particular directions to guide the descent ; 
for in such case the maxim of the feudal law holds, 
Tenor investitures est inspiciendus ; or, as the common 
law expresses it, Conventio vincit legem* The first 
rule then was, that descendants of the first acquirer, 
and none others, were admitted. The reason was, 
that his personal ability to do the duties of the fief 
was the motive of the grant, together with the obliga- 
tion his fealty laid him under to educate his offspring 
to the lord's obedience, and to qualify him for his ser- 
vice in wan It was observed, therefore, it should 
go to the first purchaser's collateral relations, whom 
he had no power to bind by his acts, and over whose 
education he had no influence. I mean where it was 
not particularly otherwise expressed ; for then the 
collaterals succeeded, as the merit of their blood was 
part of the consideration; not so properly in the 
right of heirs, as by way of remainder, under the 
lord's original grant*. 

The next thing to be inquired is, since the descend- 

^ Craig, de feud. Ub. 3. Dieges. 13. Dalrymple on 
feudal property, jA. 5. sect« I. 
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ants alone inherited, whether all, or which only of 
them inherited. And here the females and their de-* 
Bcendants, unless they were specially named, were to- 
tally excluded, not merely for their personal incapa- 
city, but lest they should carry the fief to strangers 
ot enemies ; and therefore, where they were admitted^ 
they were obliged to marry with the consent of the 
lord* The third rule is, that, unless it was other- 
wise stipulated, all the sons succeeded equally to the 
father. This was die ancient feixdal law, and the law 
of England in the Saxon times, the relics of which 
remain in the gafvel kind of Kent, and remained in 
the last century in many, if they do not still in 
«ome of the principalities of the empire. In 
France, during the first, and a good pairt of the second 
race, we see the kingdom divided among the sons. 
There are not wanting instanees of the same among 
the English Saxons ; and the Spaniards continued the 
practice now and then even in kkter ages. But the 
frequent wars, occasioned by these partitions, at 
length abolished them, and made kingdoms to be con- 
sidered as indivisible inheritances* In imitation of 
the sovereignty, the same alteration was introduced 
ixito the greal seignories, which made, at this time, 
the principal strength of the kingdom, and which, now^ 
the crown was become indivisible, would, if liable to 
partition, become so inconsiderable in power, as to be 
»€ the mercy of the king*. 

The inconvenieiKies attending the lower military 
teiisncie» which still continuing^ divisible, were crum- 
bled into very small portions, and, of course, txpist 
have fallen into indigent hands, were such„ thatth^aO 

*Craig de feud. lib. 2. dieges. 14. , 
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also, foF the most part, became descendible to a sole 
heir. But this, however, was not effected but by dc- 
grees ; for in the reign of Henry the First, though a 
single knight^s fee was not divisible, yet when a man 
died siezed of mdke than one, they' were distributed 
among his sons as far as they went ; but in his grand- 
son's reign the general law was setded in favor of ^ 
single heir, in the same manner as it has stood ever 
sincef. 

But it remains to be inquired which of the sons, in 
case of an indivisible inheritance, should be this sole 
})eir^ In the ancient and unsettled times, the law 
made no particular provision \ but, as the lord was 
at the head of the military society, and bound to pro- 
tect it, it was left to his option to fix upon the proper- 
est persqn to do the duties : and an instance of the 
exertion of this power we have in England so late as 
the reign of Henry the Second, who gave the entire 
military lands of Geo£fty de MandeviUe to his son by 
a second ventre, to the exclusion of th? eldest by a 
former wife, for this reason, eo quod melior csset miiea. 
A trace of this still remains in the case of a peerage, 
descendible to heirs general, that is, male or - female, 
falling tp daughters^ Ilere the fief being indivisible, 
the king niay appoint the p^^erage to which he pleases, 
and until he doth so, it is not indeed extinguished, 
but lieth dormant, being what is called in abeyance^ 
or the custody of the law. But at length this uncer- 
tainty was removed, and the eldest son being general- 
ly the best qualified, and pQfnsequentJy almost always 

t Basnage,coutume de Normandie, tit. D^ partage d'heri-j 
tage. Lli. Hen. 1.70. 
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chosen, obtained the right, by degrees, in exclusion 
of his brethren, or the choice of the lord*. 

But it will be inquired with respect to kingdoms, 
who had no superior to make the choice, how was it 
to be determined after they became indivisible, which 
of the sons was to succeed, seeing the absolute right 
of primogeniture was not yet established in the opin- 
ions of men. I answer, the usual practice was for the 
king himself, before his death, to appoint the succes* 
sor ; generally with the consent and approbation of 
his states, and sometimes merely by his own act^ 
which was almost universally allowed, and obeyed by 
the people. But if no such disposition had been 
made, the states assembled and chose the person 
themselves ; and these appointments generally falling 
on the eldest son, paved the way for lineal hereditary 
succession, though the case was not always so. 

In France, Hugh Capet, to go no higher, in order 
to prevent competition, caused his son Robert to be 
crowned, and sworn. allegiance to in his lifetime ; but 
Robert neglecting the same precaution, Henry his 
yoimger son was chosen in preference of the elder, 
who vas obliged to content himself with the dutchy 
of Burgundy. And if Henry was an usurper, so 
were all the succeeding kings of France for thre^ 
hundred years, till that family of Burgundy failed. 
Henry followed his grandfather Capet's example, and 
so did his successors for about aa hundred years, and 
then, the notfon of the lineal succession of the eldest 
son being fully established, the custom of crowning 
the son in the father's life, was laid aside, a$ unneces* 
sary. 

* Dalrymple on feud, property, «Iap. 5. $ l^ Hume^ 
appen. 2. ^ 
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In England the practice was anciently the sane* 
William the Conqueror, though he set up a claim un* 
der Edward the Confessor's will, yet as that never 
. appeared, a formal election by which he was chosen^ 
extorted indeed by dread of his power, but apparently 
free, was his title* When pressed to declare a suc-» 
cessor, he only signified his wish that William might 
succeed, but declared he would leave the people of 
« England as free as he had found them* William ac* 
cordingly was elected in pre<]yudice of his elder broth* 
tr Robert, and upon his death, occasioned by an ac- 
cident, Robert was again excluded, and Henry the 
First, the third brother, chosen. Henry was willing' 
to have the course of descent secured in his offspring ; 
and for this purpose proceeded in the method that 
had been so successful in France, namely, by causing 
his son Henry to be crowned, and sworn to. But 
^his latter dying childless in the lifetime of his&ther, 
king Henry caused his daughter Maud to be ac- 
knowledged successor, and the oath of eventual alle- 
giance to her to be taken by his people. However, 
this project did not succeed. No nation of Etirope 
had yet seen a crown on the head of a female ; and 
Spain was the only country that had ever had a king 
whc^ claimed in a female rig^t. The majority, there- 
fore, upon Henry's death, looked upon then- oath a* 
inconsistent with the nature of monarchy, and void^ 
and in consequence chose Stephen, w^o was the san- 
©f Maud\ aunt, and grandson of the Conqueror, 
Who^ whole male issue was now spent. There was, 
however, a large party in the kingdom who paid a 
greater veneration to the obligation of their oath, and 
iKthered|o S^aud. Hence was this rdign a continu- 
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ed scene of civil war, until all sides, being wearied 
out, by mutual consent, ratified by the states of the 
kingdom, Stephen was allowed king for life, and 
Maud's personal pret^isions, as a woman, being set 
aside, her son Henry tike Second, was declared, and 
sworn to, as eventual successorf • 

(Henry the Second followed the exapiple of 1^ 
grandfather, and had his eldest son Henry crowned 9 
but that ungrateful prince conspiring and rebelling a« 
gainst him at his dead*, which likewise happened in ' 
the lifetime of his father, the old king feau*ing the like 
consequences, refused to crown his next son Richr- 
ard ; who conscious of his own ungrateful conduct, 
and suspecting that this refusal proceeded from par- 
tiality to John, the youngest and favorite son, stirw . 
red up those commotions and rebeUtons which broke . 
Ills father's heart. Richard was the next heir, and 
did succeed, but not inerely in the right of next heir i 
for he assumed no title but that of duke of Norman- 
dy, until he was elected and crowned. The title of 
John was notoriously by election, and his son Henry 
the Third was the first who was introduced to his 
subjects by the vrordsyBeholdyottr king^r words equiv^ 
alent. Those few who adhered to his father, fmiaiot 
diately swore to him ; but the majority, who were 
disaffected, did not submit but upon terms, the res- 
toraticm of the charters. 

From that day the lineal succession has been es^ 
tablished, and the. crown is vested in the success^ 
uponthe death of his ancestor, and the maxim pre- 

t Hale's hist, of the common law, chap. 5. Bacon's hist, 
imd pol. discourse on the laws and government of England, 
/|»etft 1. chap. 45y 55i and 56. 
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vailed of the king's never dying ; wl^ereas before, the 
crown was in abeyance, till coronation, and the date 
of the king's reigfi! was taken, not as now, from the 
death of the former monarch, but from the day that 
the succeeding one was crowned* Henceforth coro*^ 
nation became a mere ceremony, though the form of 
sn election is still continued in it. I have been more 
(articular in this detail, in tracing the origin of the 
hereditary descent of the crown, to shew how false in 
' £ict, as well as in reason, the notion is of its being 
founded either on divine right, or on any law of man 
coeval with the monarchy^. 

Having laid down the rules of descent In the old 
feudal law, in regard to the sons of the last possessor, 
it will be proper next to mention how far it admitted 
representation, or collateral succession ; for at first 
both were excluded* If a man had two sons, one of 
which died before him, leavmg k son, the grandson 
could not succeed to his grandfather, but the uncle 
was sole heir. This was grounded partly on the pre- 
sumption that the uncle was of more mature age, and 
better qualified to do the service ; but this could not 
%e.the only reason, for the rule was general, and held 
Vrbere the grandson was of full age and capacity. 
We must have recourse, therefore, to a farther cause, 
which was also the same that, in those old times, pre* 
Tented collateral descents ; for if a man had two sons, 
by the old law, the estate was divided between them. 
If one of these died without issue, the brother did 
not succeed to the share of die deceased, but it re- 
verted, as an e^eat, to the lord.- The reason of 

t Id. chap. 57. See also Tyrrers history, and KennctVL 
historians. 
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both these was, that he that claims by descent, must 
claim through the last possessor, and derive his right 
from him ; and that right arose from the supposition 
of his being educated in .the fealty of the lord, that is, 
by the last possessor who .had sworn fe;^lty• There- 
fore the grandson, . being educated under the patria 
fotestas of his father, who, dying before the grandfa- 
ther, had never taken the oath of fealty, was exclu^ 
ded the succession, as not trained up by a real ten- 
ant ; but the uncle was admitted to claim from the 
grandfather, the tenant under whom he was bredf. 

This rule was of some advantage to the feudal sys' 
tem ^t that time, as it frequently prevented the too 
great crumbling of fiefs, when almost all of them were 
divisible. . I*'or the same reason a brother could not 
succeed to a brother, even in a paternal fief, because 
he was not educated by the last possessor that had 
done fealty : and thoi\gh this seems very unreasona- 
ble^ as he had been bred in the fealty of the lord, 
namely by the fatheriyet this rule coi^inued for Ages, 
being greatly for the advantage of the king and the 
great lords, in regard to their escheats ; as every fail- 
ure of a lineal descent occasioned them to happen. 
Neither was it thought severe in those early ages by. 
the tenants. As all benefices were originally for lifet^ 
it was a great advantage to have them made descendi- 
ble even under these strictlimitationsj;. 

At length the necessity of Charlemagne^s grand- 
sons, who had parted the empire, and were in eternal 
broils, extorted from them, in France, a grant of the 

tGlanvil, lib« 7. cap. 3. Craig de feud. lib. 2. dieges. 
15. Balrymple on feudal property, chap. 5» § 3. 
/ \ Lib. Feud. 3. tit. 12. 
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grandson's succeeding in his father's share^ by way 
of representation, in imitation of the civil law, and al- 
so of brothers succeeding to brothers in a paternal 
fief^ but not in a new one. And about an hundred 
and fifty years the like necessity of the emperor Con- 
rad, who was embroiled with the Pope, procured the 
same law for Germany and Italy||. 

The extension of the right of collateral succession 
beyond brothers grew up by degrees, not from any 
positive law. It was first extended to uncles and cou* 
sin-gentians, provided it was a fief descended from 
the grandfather ; afterwards to any the next cousin, 
to the seventh degree, descended from the first pur- 
chaser ; and at last to any, however remote, who 
could prove their descent from the first purchaser. 
This was the rule in ancient inheritances ; but with 
respect to new ones^ lately acquired, there grew up a 
practice of granting them as ancient ones ; fnidum 
novum ^ ut antiquum^ datum. Here the fief, though 
really new, was, by means of this grant, supposed fo 
proceed from some indefinitely remote ancestor, at 
any distance ; and therefore any one, who could 
prove himself descended from a common ancestor of 
the last possessor, was admissible, and he that was 
nearest by the rules of succession was preferred. In 
this case, therefore, the old rule of requiring a proof, 
that the person claiming as heir was a descendant of 
the body of any ancestor of the last possessor, would 
be absurd, as defeating the tenure of investiture. 
Any ancestor />ro re nata might be supposed the first 
purchaser, to support the intention of the donor, in his 
directing it to be considered as an ancient fief, al- 

[| Lindenbrogius, cod. leg. antiq. p.' 679. 
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Aough in fact modern* So in this case, if the fief 
was masculine, any male ii^elation, descended from 
male blood entirely, was inheritsible, even up to Ad* 
am, I mean, if he could prove his descent ; but fe- 
males, and their descendants^ were excludedf • 

If it was descendible to females, either by the par- 
ticular terms of the grant,- or by the general law of the 
country'', then, as it was supposed to descend from any 
lineal ancestor pro re nata^ that ancestor might be a 
female, and the descendants of females, and they 
themselves might be admissible. The rule then was, 
to establish- in this case of a fictitious descent, the 
same regulations as in the case of a real one. But 
here the root from whence the right of descent was 
to spring, was inverted ; for as there was no real an* 
cestor, an original purchaser, the person last seized, 
that is possessed of the fee, was the person to be con- 
sidered^ As in the old and common case of inheri- 
tances descending, the reckoning was dowttwai*ds 
from the first acquirer ; in case of collaterals, when 
they were admitted, you begin to reckon lineally up- 
wards, and at every step inquire for collaterals de- 
scended from that lineal ancestor you are upon at the 
timej:. 

A man purchases feudunt novum^ ut antiquum^ and 
dies without heirs of his body. This feud is, by the 
constitution of it, presumed to have descended from 
jsome of his ancestors. To find out who is that an- 
cestor, it was likely to have descended from, you 
must look at the law of descents : the father, in the 
first place, is supposed the person. His children, that 

t Dairy mple on feud, property, chap. 5. 
4 Craig de feud. lib. 2. dieges. 14. . 
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is, the brothers or sisters, or their deseendasits, in the 
first place ; if none of them, the grandfather by the 
father is supposed the person j then the grandfather's 
descendants. The uncles and aunts by the father, 
and their descendants, succeed in the second place* 
If none of them, then the great grandfather's by the 
grandfather and father descendants, the great imcles 
and aunts, and their posterity ; and if there are none 
of them, you still go a step higher in the male line, 
till you can trace it no farther. But now yOu begin 
to invert the rule of tracing up in. the male ancestors, 
and so downwards, and trace up to the female ances- 
tor of the males, as supposing the estate descended 
from her, or her ancestors. For instance, I have 
supposed the descendants of the male line have failed 
in the great grandfather. His wife, therefore, the 
great grandmother, is supposed the first purchaser ; 
for, upon account of the probability of the inheritance 
coming through males, I trace up to her through the 
father and grandfather ; her heirs, therefore, shall 
succeed, first, lineal, then collateral, in the same man- 
ner as if the estate had descended from a remote an* 
cestor of hers. If none such can be found, we de-r 
scend another step, namely, to the grandmother by 
the father, and suppose the estate to have come from 
her line ; and then heirs, first lineal, then collateral, 
succeed according to their several ranks. If none of 
these, so that there is no kindred on the side of the 
father, the presumption is, that this supposed ancieilit 
feud came from the mother^s family, and therefore 
the heirs of her male ancestors are to be traced up, 
and discovered in the same manner ; and whenever 
they fail, the heir of the most remote female ances- 
tor, all through males ; and failing them, the heir of 
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the Qcxt most remote, and so on, until the blood of 
the mother is spent ; and then the estate, for want of 
heirs, reverts to the lord, of whom it is holden. 

Such is the rule of descents of new purchases gran- 
ted as if they had been ancient inheritances ; but this 
rule was, on the continent, and anciently in England, 
confined to such grants, and them only, wherein this 
clause appeared in the investiture. But in the reign 
of Stephen, his necessity of gaining adherents, and 
the same necessity of his competitor Henry the 
Second, occasioned so many grants of this kind to be 
made, some originally, and others on the surrender 
pf old ones, that it hath since become the common 
Jaw of England, that purchases, that is, new acquisi- 
tions, are descendible to any relation, however re- 
motef. 

It will be necessary to say something as to femi' 
uinejeuds^ which are a deviation from the strict prin* 
ciples of the ancient law, which excluded them and 
their descendants entirely. They first arose from the 
womah's being the principal consideration of the 
grant ; as when a lord gave lands in marriage with 
his daughter, sister, niece, kinswoman, or any other 
female : here the lands being partly given in consid- 
eration of the female blood, it was reasonable they 
and their descendants should be inheritable. But 
this was still an exception to the general law, and 
confined to those grants wherein it was mentioned, 
until the number of those grants, at length prevailed 
, to have this order of succession considered as the 
general law, and the succession of males remote, in 
exclusion of a nearer female (as in. case of tail male) 

t HalC) hist. com. law, chap. 9. 
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coosidered as an exception* The monarchy of 
France, however, and of many of the principalities of 
Germany, have retained the ancient feudal law, in ab- 
solutely excluding females and their descendants. 

The descent of imperial crowns to females, was of a 
mach later date, than that of lower fiefs : for here a 
manly capacity was looked upon as indispensibly re* 
quisite. The first step was admitting a male repre* 
sentatite for them, a husband or a son* This began 
in Spain. Pelagius, who was of the blood royal, hav- 
hig gathered a few of the Spanish fugitives togedier, 
after the Moorish conquest, founded ^ petty mon* 
archy in the mountsuns of Asturias* His son Favila 
dying without issue, the crown was given to his 
daughter's husband, and this continued the rule for 
many ages, where males failed* B^it where the son 
of such female heir was of sufficient age to mount the 
throne, he of course excluded both mother and fath- 
er* At length, in thethirteenth century, Europe, for 
the first time, saw a woman solely invested with roy- 
alty, Joan the first of Naples ; for Henry the first of 
England^s project in favor of his daughter Maud, as 
we have said before, had miscarried* Margaret of 
Benmark, Sweden and Norway, Joan the second of 
Sicily, and Isabella of Castile, followed in the next 
century* In the following century came Mary and 
Elizabeth in England, and many since in all parts of 
Europe ; so that at present the monarchies of Europe 
are descendible to females in general, if we except 
France, and several, but not all of the principalitiea 
of the empire* Bohemia and Hungary have receiv- 
ed a queen in the person of the present empress in 
this present century, but so inveterate ^re old cus- 
toms and opinions that when her faithful Hungarians 
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resolved to assist her to the last extremity, it was j 

by saying, moriamur pro rege nostro Maria Teresa^ 
not pro regina\^ 

t Giannone's hist, of Naples. Seidell's dt hon. part It, 
chap. 9. V 
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LECTURE XV. 



TTIe difference between allodial and feudal lands, ,..7 he re-- 
strictions on the feudal law„„The decay of these »,„The hie- 
tory of voluntary alienations, 

ONE great and striking difference between allodi- 
al and feudal lands consisted in tlus, that the former 
entered into commerce. They were saleable or oth- 
eiVise alienable, at the will of the possessor, either 
by act executed, and taking effect in his lifetime, or 
by will, to take effect after his death* They were 
likewise pledges to the king for the good behavior 
of the owner, and therefore for his crimes forfeitable 
against him and his heirs. They were also security 
to his fellow subjects for the debts he might contract ; 
and, therefore, by following the due course of law, 
attachable and saleable, to satisfy the demands of a 
just creditorf. 

In every one of these respects did fiefs, when they 
became descendible inheritances, differ from them. 
The possessor was but an usufructuary, and his pow- 
er over his lands was qhecked and controlled by the 
interest others had therein. These were the lord and 
the persons descended from the first purchaser. The 

t Boquet, le droit public de France, p. 30. — 36.— Allo- 
(ttum, proprietas qux a nuUo recognoscitur. Tenere in al- 
lodium, id est, in plenam et absolutam propiietatem. Ha* 
bet integrum ac directum dominium quale a principio de 
jure gendum suit distributum et distinctum. Du Moulin, 
dQ Taneienne cofttume de Paris, art. 46. 
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• eonsent of the lord was absolutely nectssary to the 
tenant's alienation, to prevent the introduction of an 
enemy or unqualified person into the fief; but the con-v 
3ent of the lord alone was not sufficient, if there were 
in being any persons entitled to the succession. Thus 
if A. is himself the first purchaser of a fee, and hath 
a son, his alienation, even with the consent of the 
lord, would hold good only during his own life ; but 
if he had aliened with the consent of the lord before 
issue had, this should be valid, and bind the issue 
born afterwards. For here the alienation was made 
by all the persons in being interested in the land, and 
the former contract is by their mutual act dissolved, 
nor is there any wrong done ; for it is an absurdity to 
say that a person not in rerum natura can suffer wrong : 
the consent therefore of the son, or sons, if one or 
more of them were, in being, was as necessary as the 
lord's in this case. 

If the lands descended from B. the first purchaser, * 
to his son A. before the introduction of collateral de-* 
scent, the law was the same ; but when these were ad* 
mitted, it varied for the same reason. A. could 
not alienate with thfe consent of the lord and his sons, 
without the consent also of all the collaterals entitled, 
that is, all the agnatic or male descendants of B. for 
this would strip them of their right of succession. If 
it descended from C. the grandfather, or from any 
jnore remote ancestor, the consent also of all the male 
descendants of the grandfather, or that remote ancestor 
was required, upon the same principle. Bythis we see 
it was next to an impossibility, that an estate which 
had been any time in a family (so many consents were 

2h ' . 
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required) could be alienated at all. However, there 
was allowed by that law a transfer of the fief in a par- 
ticular case, even without the consent of the lord* 
This was called refuting the fief ; it was a resigna- 
tion of it to the person who was next in order of 
succession. Here was no injury done to the lord, or 
the agnatic because it went in the same manner, and 
to the same persons, as if the refuter was absolutely 
dead, ^ quisqne juri stio renunciare potest. For the 
same reasons no testaments of lands were allowed, 
except the lord and all others concerned were present 
and consenting ; which scarce ever happening, it be- 
came a maxim of the English law, that lands were 
not devisable by will. 

Neither were the feudal lands originally forfeitable 
for the crimes of the possessor for any longer time 
Aan his own life, if there were persons entitled to 
the succession. But this rule of forfeiture was after- 
wards extended to the issue of the criminal : for, as 
the right of succession depended much on the suppo- 
sition the successor was educated in the fealty of the 
lord, this presumption ceased where the father had 
actually broke his oath of fealty. And at length, 
when the rule was established, that every person 
must claim through him that was last seized, and 
make himself heir to him, the delinquency of the pred- 
ecessor became likewise a bar to collaterals. 

feudal estates also were not liable to the debts con- 
tracted by the feudatory. For if the creditor might 
have sold them for debt, a wide door for alienation 
had been opened, by means of fictitious debts, con- 
tracted by collusion between the creditor and vassal. 
Or even if ]they w^re honest ones^ the lords and the 
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heirs would have been deprived of their right. Nei- 
ther could the creditor attach the profits of the land 
during the life of the debtor ; for if he could, an im- 
provident vassal might so impoverish himself, as to 
be incapable of the duties of the fief. 

Such and so strong were the restrictions this old 
law laid on the feudatory. But as times grew more 
setded, and the strictness of the military system abat- 
ed ; as commerce increased, and with it luxury, the 
propensity to alienation grew up, and became at length 
so strong, in every country, as to be irresistable.... 
And it is a speculation not only curious, but very use- 
ful for the students of our law, to observe and remark 
its progress in England^. ^ 

The first step towards voluntary alienations arose 
from the practice of subinfeoffing. Originally, as I 
observed in a former lecture, although the vassak of 
the king could infeoif, their vassals could not ; but at 
the latter end of the second race in France, when the 
power of the crown was declined, and the great lords 
were In reality sovereigns, acknowledging only a 
nominal dependance on the king, some of them, in or* 
der to strengthen themselves, and to increase the 
number of their military followers, allowed this privi- 
lege not only to .their imn^ediate vassals, but to sub- 
vassals also, to an unlimited degree. And when thi$' • 
practice was once begun, the other lords, for their own^^ 
security and grandeur, were obliged to follow the ex» 
ample. This practice of subinfeuding contributed 
much to the power of the lords, and therefore was by 
them encouraged. But though it was intendi|d, at 

•Dalrymple on feud, property, ch. 3. sect. 1 . 
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first, only to extend to part of the vassal's fief, the 
usage of subinfeuding the whole gained ground, to 
the great prejudice of the heirs ; when the terms of 
subinfeudation were no better than those of the first 
grant ; and of the lords also, who thereby lost frequently 
their profitable fruits of tenure, their reliefs, wardships, 
and marriages ; which, with respect to the lords, was 
remedied in the reign of Edward the First, by the stat- 
ute of ^uia emptores terrarum before nientioned*. 

In the mean time, free alienation was allowed in 
cities and boroughs ; partly because many of these 
were old Roman towns, and their lands and houses al- 
lodial, and because those which were not so were 
founded by lords on the same principles for the ben- 
efit of commerce, which could never have flourished 

"^if a debtor had not full power over his property of all 
kinds to satisfy his creditor ; and if the creditor, in 
case he was unwilling, had not power to compel him 
to s^U for his just satisfaction. Alienations, however, 
of one kind were permitted, namely, the founding of 
monasteries, and endowing of churches. These, 
through the superstition of the times, were looked up* 
on as being equally beneficial to the feudal society as 
subinfeudation, by engaging God in their interest ; 
and even if the lords and their heirs, who suffered by 

• iftiese grants, were willing to dispute them, they were 
\inable to contend witili the omnipotent power of the 
pope and the clergy ; until at length the tyranny of 
the first, and the avarice of the last, provoked hoth 
king and people to restrain them by the acts against 
Mortjpain. But no other alienations were yet allow^ 
ed without consent, as before mentionedf* 
•Lib. 4. feud, till 34. Rufi'head's statutes, v. 1. p. 122; 
tGib80n> cod. jur. eccles. Anglican, tit 38. 
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In the reign of William Rufus a particular , matter 
occurred, which opened a way for alienation without 
the lords consent, and occasioned a prodigious revo* 
lution in the landed property of Europe. This was 
die madness of engaging in crusades for the recovery 
of the Holy Land. A crazy friar returning from a 
pilgrimage to Palestine, where he saw the Christians 
maltreated, began to preach up this expedition as thf-. 
most meritorious of works ; and it is wonderful with • 
what an epidemical contagion the enthusiasm spread 
through all ranks of people. These pilgrims, who 
assumed the cross, had no way of defraying the ex- 
pence, but by the sale of their lands, which their lords, 
if disinclined, dared not to gainsay, or obstruct so pi- 
ous a work. But indeed, most of them were con- 
scientiously aiFected with the same madness, as may 
be seen by the great number of kings, princes, and 
lords, that beggared themselves in these fruitless enter- 
prizesj. 

The pope and the king concurred in inflaming this 
superstition^ but from diiFerent motives. The pope 
did it out of ambition and avarice. The ' former he 
aatitf ed by declaring himself the head of the expedi- 
tion, and thereby attaching to himself and his see 
such multitudes of redoubted warriors by the strong*, 
est of bonds, conscientious superstition. And. in-;, 
deed successors in that chair afterwards made ysery 
good use of this example, by preaching up crusades 
against such Christian kings and princes as disobliged 
ftem. But the more immediate advantage he receiv- 
ed, was Ae glutting his avarice by a proper sale of 

^Kennet's collection of historians, vol. 1. p. 1 16. Carte, 
hist, of England, yoI. 1. p. 469. 5S5. 
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Aspensations to such as had rashly taken the cross, 
and aftem-ards found themselves unable, or unwilling^ 
to iulfil the obligation. The reason that induced the 
kings of Europe to promote this spirit, I mean such 
of them as were not possessed with the frenzy them- 
selves, was the hope of abasing their too great and 
powerful vassals, which would naturally follow from 
Ae alienation of part of their lands, to equip them for 
the expedition ; and a desire to facilitate the partition 
of these great seignories among females, when the 
males, were so frequendvand miseraUy slaughteredf* 

So many were the dienations of this kind, and so 
long were diey continued, that it is no wonder that 
the interest of the lord and the heirs began to lose 
ground in the opinions of the people, which proceed- 
ed so far, as that, in the other cases, the lord, on the 
payment of a moderate fine, either before or after, ' 
was looked upon aa obliged to consent to the aliena- 
tion.. Let us now see how the liberty of alienatipn 
gained ground, particularly in England. 

In Henry the First's time, a man was allowed to 
alienate his purchase, but not an est|ite that came by 
descent. This law says, Acquisitiones suasxfetctu 
tnagis velit ; si Bociand autem haheatj quam eipareU'- 
tes sui dederint^ non mittat earn extra cognationem 

This liberty of alienation of purchases is not to be 

understood generally, but only where the purchaser 

had no son ; if he had any, it may be a4oubt whc^er 

he could alienate any part at this time, Certs^in it 

is^he could not the whole, even in Henry the Sec* 

•Hume, hist, of England, vol. 1. 
tLL. Hen. I. cap. 70. 



LAWS OF ENGLAND. syi 

ond's time. For thus Glanville lays down the law : Si 
Vero questum tantum habuerit^ is qui partem terras sWat 
donare voluerit^ tunc quidem hoc ei licet sed non totum 
questum^ quia non potest Jilium suum haredem cohcert^ 
dare"^. 

The practice of alienating lands by descent grew 
up more slowly. At this time a part only was aliena- 
ble, and that not freely, to all persons, or for any con- 
sideration generally ; but only in particular cases, 
first to the church in Frankalmoigne ; secondly, to 
one who had done services in war, or to the fief in 
time of peace ; diirdly, for the advancement of his 
family, as in Frank-marriage with his daughter, sis- 
ter, ni^cc, or cousin. But every day this liberty gain- 
ed ground, until at length the interest of the heir en- 
tirdy vanished, and that of the lord began, in milita- 
iy tenures, to be little considered, and not at all in 
socage. However, in Magna Charta some check 
was given to that kind of alienation of the whole fief, 
that was carried on under the pretence of subinfeuda- 
tion. NuUus liber homo det de coetero amplius alicui 
velvendat de terra sua quam utde residuo terra possit 
siifficienter fieri domino feudi seroitium ei debitum ; 
and this sufficiency was by practice explained to the 
half of the feef. 

No provision being made in these laws for the con- 
sent of the lords, they generally, though not always, 
lost their fines ; and a method likewise was invented 
to obviate their refusal, by levying fines in the king's 
courts of record in this manner. They used to sup- 
pose that the panics had covenanted to alienate ; and 

♦Lib. 7'. c. 1. 

tGlanvil, ut supra. Ruffheikd's statutes, vol. 1 . p. 8. 
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all writs of covenant (being actions of public concern 
to the justice of the kingdom) were sueable only in 
the king*s court ; and by consequence this covenant 
to alienate was sueable only there. The superior 
court then being possessed of the matter, as an cu/- 
versary causCy permitted the parties (on a fine being 
paid to the king, in Teu of that which he would have 
received at the end of the suit, from the party that 
failed) to make an amicable agreement or end of the 
suit, which was done by the party sued coming in, 
and recognizing, that is, acknowledging in court the 
right of the demandant to the land* This method of 
conveyance by fine grew up, and still continues to be 
one of thexommon assurances of the realm. For 
being transacted in a court of record, it obviated the 
danger of future controversies between parties, or 
any dispute concerning the execution of a deed, or 
the giving of livery and seizin*. 

At length the statute of ^ia emptores terrarum^ 
already mentioned, was made, as well to remedy the 
mischiefs the lords complsuned they suffered by sub- 
infeudation, namely, the loss of their fruits of tenure, 
as to settle the doubt, as to the right of the tenants to 
alienate. This statute entirely takes away the lord's 
consent ; for it gives the tenant free power to sell, or 
alien the whole, or part of his tenancy, to whom he 
pleased. But then, in favor of the lord^ it establishes, 
that if the tenant parts with his whole interest in the 
lands, namely, the fee simple, the alienee should not 
hold of the alienor ^ but immediately from the alien- 
or's lord, by the same services, by which he thealien- 
or, had holden. Thus were the lords, in one respect 
♦Britton, c. 18. Wright oji tei^res,p« 163. 164. 
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secured m their rights, by the stopping the course of 
subinfeudations, and the tenants got a free liberty of 
alienation without the consent of the lord, or paying 
any fine to him* The king, however, not being nam- 
ed expressly in this act, it was construed not to bind 
him, as I have said before ; and his consent was still 
required to the alienation of his tenants by military 
service, according to the ruleof Magna Charta ; that 
is, if more than half was alienated, so that the resi- 
due was deemed, insufficient to answer the services. 
And this was put out of doubt by the statute Dc fre^ 
rogativa regis ^ made the ITth of Edward the Sec- 
ond, cap* 6« 

The bent towards free alienation, however, was so 
strong as to occasion a further mitigation so soon af- 
ter, as the first year of Edward the Third. For then 
it was provided, that if the king's military tenant al- 
ienated without license, contrary to the late act, the 
land so alienated should not be absolutely forfeited as 
before, but that the king should be contented with a 
reasonable fine in chancery* These compositions 
were sometimes dispensed with, to encourage the 
tenants to attendance in hazardous expeditions ; but, 
except in those singular cases, they continued to be 
paid, until the reign of Charles the Second, when 
knight's service being abolished, they fell of course 
along with itf* 

' Such was the progress the alienation of land made 
by conveyance inter vivas ; but the bequeathing 
lands by last will did not keep equal pace with it* 
The first step made thereto was by laying hold of th^ 
doctrine of t/^r^, which about the time of Richard 

t Staunford, de prerog. Reg. cap. 7. 
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the Second was invented by the clergy, to elude tht 
statutes of Mortmain, by which their advance from 
time to time was checked* As in every feudal grant 
there were two estates, the absolute propriety in the 
lord, a qualified property, namely, tRe possession and 
profits, in the tenant ; now that they were prohibited 
from taking the real tenancy, they cunningly devised 
a means of subdividing the tenancy, by separating the 
profits from the possession. When, therefore, a 
man had a mind to alienate to the church, as he 
could not do it directly, he infeoffed a person to the 
useof such a monastery. Here the feoiFee and his 
heirs were, in the construction of the common law, 
the proprietors, but, in fact, were bare trustees for 
the monastery, for the use of which they received the 
profits. But it may be asked, if the trustee or his 
heirs would not suffer them so to do, where was their 
remedy i The courts of common law allowed of no 
such division of estates at that time, nor would they 
have suffered such necessary laws to be defeated by 
such collusion, though they had been acquainted with 
these divided interests. They had recourse, there« 
fore, to chancery, where, it being always, to the time 
of Henry the Eighth, filled with a churchman, they 
were sure to meet favor ; and this court claiming aft 
equitable power to enforce persons conscientiously to 
fulfil their engagements, compelled the trustee to sup* 
port and maintain the uses. 

These uses, once introduced, were applied to other 
purposes, particularly to that I am now upon, the en- 
abling persons to dispose of their lands by will. The 
manner was thus : A. aliens his lands to B. to the 
use of A. himself for his life, and, after his deatb^to 
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such uses as he A. should, by his last will and testa- 
ment, appoint. B. was then compellable in chance- 
ry, not only to suffer A. to take the profits during 
life, but after his death to execute the directions of 
the will, and to tftand subject to the use of such per-* 
sons as he appointed, and make such estates as ht 
directed. This method gained ground every day, as 
many persons chose to retain their power of aliena* 
tion in their own hands, to the last moment of their 
lives, and to keep their heirs, or other expectants^ in 
continual dependance. And it atlengthgrew so com- 
mon, that in Henry the Eighth^s time, it was thought 
proper to. give leave, without gomg through this ' 
round-about method, to dispose of lands directly and 
immediately by will ; of the whole of their socage 
lands, and of two thirds of the lands holden by 
knight's service. And this latter tenure being, a^ 
ter the Restoration, turned into common socage, aU 
lands, not particularly restrained by setdement, are 
since become divisible ; whereas, before these laws, 
they were only so in particular places, by local cu^ 
torn. But the statute that g^ves this power, in order 
to prevent frauds^ expressly orders such will to be in 
writing ; whence arose a distinction, as to the validly 
ty of wills of land, according as these lands had, or 
had not, been before divisible by custom. For those 
that were so before, continued divisible by will nurr 
cupativty or without writingf . 

But the reduction of the will into writing was not 
found sufficient to prevent forgery and perjury, and 
therefore the statute of frauds and perjuries has ad- 

t An. 27. Hen. Vltl. cap. 10. ap. Ruffhead» vol. 3. p 

326. 
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ded other solemnities, as requisite to pass lands by 
will. It requires that it shall be signed by the testa- 
tor, or some other by his direction, and attested by 
three witnesses in his presence* 
^ As to signing, it is insignificant Vhere the signa- 
ture is, whether at the bottom, or the top, or in the 
context of the will, the name of the testator, written 
by his own hand, in any place, being sufficient. And 
the putting his seal to the will, though without hit 
writing, has been judged sufficient ; for his seal is as 
much his mark, or sign, as his handwriting. As to 
the attestation, the statute requires it tt be in the tes- 
tator's presence ; but it is absolutely necessary, that 
he should look on and see it done. Therefore^ if it 
is attested in the room where he lies sick in bed, with 
his curtains undrawn, this is a good attestation ; or 
if it is attested in a neighboring room, and the door 
open, so that he might possibly see it done, this is in 
his presence. But if the door be shut, or the place 
so situated that he could not by any means see the at- 
testation, the will is void. 

I shall next proceed to involuntary alienation of 
lands, namely, for payment of debts ; and then give 
an account of the origin and progress of estates tculy 
which were introduced to restraun this power of al- 
ienation, and to restore^ in some degree, the old law 
•f keeping estates in the blood of the first purchaser* 
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Involuntary aUenation* of feudal land...,TaUiage,..*EdvfaiKl 
/. introduces the frat involuntary attachment of lande,.^ 
Statutes enacted for this fiurfiose,.„Their effects, ».,The ori-' 
j^n of estates Tail. 

THE involuntary alienation of feudal land, name- 
ly, the attaching, and afterwards the selling it for 
debt, kept pace pretty much, but not strictly, with the 
voluntary alienation already treated of. It first be- 
gan in cities and trading boroughs, which were ci- 
ther the remains of old Roman towns, and where, 
consequently, the estates were allodial ; or else new 
towns, founded either by the kings, or other great 
lords ; or their demesnes, fpr the benefit of trades 
and arts within their own districts. External com-* 
merce, during those confused times, was little known 
or practised, the barbarians of the North infesting 
the coasts of the ocean, and the Saracens and Moors, 
those of the Mediterranean* It was the interest, 
therefore, of every lord who had such a town on his 
territory, to give it such privileges as would make it 
flourish, and outrival the towns of like nature on the 
lands of the king, or the neighboring lords. For the 
natives of such towns were no part of the feudal soci- 
ety, but were in the nature of socage tenants in the 
early times, removable, and consequently subject to 
be taxed, or, as our law calls it, talliagabky from the 
French word tailler to cutf. 

t Madox, hist, of Exchequer, ch. 17. Fuma burgu 
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Talliage, consequently, was the cutting out a part 
from the whole of the tenant's substance, at the will 
of the lord. Yet this very power of talliage, which 
the lords were not for a long time inclined to part 
with, joined to their desire to make their towns flour- 
ish (that they might be able to bear a greater taUiage) 
put them under a necessity of making such .pro vi- 
sions, and granting such privileges, as were necessa- 
ry for the use of trade and commerce, and at length, 
in effect, destroyed that absolute power of taxation, 
which the king and lords had all along claimed and 
exercised, and which at first, for their own interest's 
sake (which no doubt they well understood) they had 
used with great moderation. But after the discove- 
ry of the civil law at Amalfi in Italy, in the reign of 
our Stephen, the kings of Europe, who found there- 
in an unlimited power of taxation in tne emperor, 
were desirous to establish the like authority in them- 
selves ; and for that purpose began with oppressing 
their nobles with arbitrary scutages, or commuta- 
tions for military services ; and the towns of their 
demesne with talliage s, not only arbitrary, but ex- 
travagantly beyond their power to pay without ruinf* 

John of England was particularly famous for these 
extraordinary charges j for though his title to the 
crown was, at that time, by many of his subjects, and 
by others abroad, much doubted (as in prejudice of 
his elder brother's son Arthur then a minor) and his 
only just claim could be but by parliamentary authori- 
ty, the omnipotence of which was not then so univer- 
sally admitted, never was there a prince who carried 

t Du Cange, et Spelman, voc. Tftllagium. Madox» 
•ntiq. of the Exchequer) ch. 17, 
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his prerogative to such extravagant and oppressive 
heights. This, at length, occasioned the making 
Magna Charta j partly to assert and restore the an- 
cient liberties of the nation, which had been invaded ; 
partly to alter the old law, in such particulars as had 
been the engines of oppression. One of the chief of 
these latter remedies was the taking away the right- 
of talliage, unless consented to in parliament. And 
now were the boroughs emancipated, and the bmrges* 
tes made freemen, which before they could hardly be 
called, while their effects lay wholly at the mercy of 
the lordt» 

In the next reign they advanced in importance j 
for as the treasure of the kingdom was in their hands, 
they were sure to be favored and courted on both 
sides, during the fierce contests between the king and 
the barons. And in the latter end of this reign it 
appears they had got admission into parliament^ 
which not a little increased their consequence. Ed- 
ward the First was a great favorer of merchants, and, 
for the security of their debts, introduced the first in- 
voluntary attachment of lands by the act called staU 
ute merchant^ in the thirteenth year of his reignj. 

Before this time, no lands, except in boroughs by 
custom, were attachable for debt, but only in the case 
#f the king, who, by right of his prerogative, could 
enter on the lands of his debtor, and receive the pro- 
fits, until he was paid. For the same political reason, 
the surety also for a debt to the king, if he paid the 
debt, was allowed to come in the king's place, and en- 

t Hume's hist, of England, appendix 2. Madox, Firma 
Ifturgi, ch« .1. 

4 Ruffhead, vol. hp. US. 
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joy the same privilege ; but in all other cases, tht^ 
chattels were the only mark for the debt. . This stat- 
ute, after reciting that merchants had fallen into pov- 
erty, for want of a speedy remedy for recovering 
their dues, provides, that, in every city or great town, 
which the king should appoint, there should be kept 
a recognizance^ that is, the acknowledgement or con- 
fession of debts due to merchants, and of the day of 
payment ; and that, in case payment was. not made at 
the day, they may, or should, on the application of 
the merchant, and inspection of the roll, imprison the 
body of the debtor until payment ; and if no pay 
ment was made within three months, (which time the 
debtor was allowed to sell his chattels or lands) his 
chattels and lands were to be delivered to the mer- 
chant creditor, at a reasonable valuation, or extent^ as 
it is called ; that out of the profits he might satisfy 
himself. And in case the debtor could not be found 
within the jurisdiction of the city or town, or had no 
chattels or lands therein, then was the mayor to send 
into chancery the recognizance of the debt, and the 
chancellor was to issue a writ to the sheriff in whose 
bailiwick the debtor was or had effects, to act in like 
manner. And so greatly was the merchant favored, 
that though this was but an estate for years (it being 
certain, from the valuation, in what time the debt 
would be paid) yet had he, with regard of maintain- 
ing actions to recover his possession when deprived 
of it, the privileges of a freeholder given him, by ex- 
press provision in the act. Such was the favor shown 
to merchants to recover their just demands, nor were 
other creditors at this time left totally unprovided 
for, in cases where there was a deficiency of chattels* 
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Ift the same year a \zW was made for attadiing th« 
lands of persons, in favor of creditors who wene not 
merthants, but in a different manner, called an elegit. 
i shall here \lse the words of the statute, as they are 
"ftuiftciently plain, and easy to be understood* ^^ Whea 
debt 18 recovered or acknowledged in the king's 
courts, or damages awarded, it shaU be, from hence* 
forth, in the election of him that sueth for suQh debt 
or damages, to have a writ to the sheriff oi fieri foci" 
Mt of the lands and goods" (which was the old reme- 
dy against the chattels) ^^ or that the sheriff shall de- 
liver to him all the chattels of the debtor, saving only 
his oxen and beasts of his plow, and the one half of 
his land, untii ihe debt be levied upon a reascxiable 
f rice or extent." After this the act gives the same 
•privilege as m case of stsUute merchant, to the credi- 
tor dispossessed. From his making his election for 
the eadending the lands, the writ directed to the sher- 
iff for that purpose got the name of eUgiU The dif- 
ference of execution just mentioned shows clearly in 
kucm superior a light the legislature regarded the in- 
Herests of commerce. That the debts to merchants, 
in whose prosperity the whole community was con- 
iperned, mitg^beievied as soon as possible, the secu* 
ri^by statute merchant gave possession of tb^ whole 
id tike land ta ihe creditor ; but the writ of ekgit gave 
him possession of no more than (me half. Original- 
ly men could «ot alien lands at ail. Afterwards they 

-were allowed to alien, but not beyond the half of the 
fidT ; ^tt»d 'dMs principle or maxim was strongly re- 
garded At the lime the writ of We^V was framed, 
which wtflis before the statute d£ ^ia emptor es terra^ 

^ rum^ which allowed ^alienation of the whole. So that 

2 J 
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'whatever stretches might be found necessary, from 
the circumstances of merchandise, yet, with regard 
to the kingdom in general, a small deviation only 
was made from the common law, and the elegit was 
allowed to affect no more by operation of law than a 
man was supposed capable of alienating by his own 
deedf. 

Two reigns after, namely^ the 27'th of Edward 
the Third, when the mart, or market of the standing 
commodities of England, namely, wool, woolfels, 
hides, lead and tin, was removed from Flanders into 
England, and a court merchant was erected in all 
such places where the staple was fixed, to be held bj 
the mayor of the staple, he had power given him to 
take recognizances on the debts contracted at the sta- 
ple, called statute staple j in the same manner as of 
statute merchant ; and as the effect thereof was the 
same as of statute merchant, it need not be particu- 
larly repeated. However in some time afterwards, 
statute merchant was, by custom, extended to others 
beside merchants, and became one of the commoi« 
assurances of the r^alm. ^ The statute staple was like- 
wise extended upon surmise of the debt being cour 
tracted at the staple ; and though an act of Henry the 
Eighth in England restrained this lalsler to its ancient 
bounds, yet, the same act framed a new kind of secu- 
rity in imitation of it, common to all the subjects, 
called a recognizance on that act, which had all the 
effects and advantages of it j:« 

The statutes of Elizabetjb and those since her 

t An. 13. Ed. I. c. 18. apud Ruffheadj append. 

\ An. 33. Henry VIII. cap. 6. ap. Riiffheadi vol. 8. p. 

167. 
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time, eoQcen^ing bankrupts, have gone much further. 
They not only, in the cases they extend to, laid the 
whole land op^ to the creditor, but, instead of a pos- 
•esston, and gradual discharge of the debt, which 
was all that was ^vcn by the statute merchant, elegit^ 
or statute staple, they gave him a more sp#edy satis- 
faction, by enabling him to proaire a sale of the 
landsf. But these later acts having never been en- 
acted in this kingdom, I shall content myself with 
kaving barely hinted at them, and their effects. 

Voluntary alienations of l^nd having gained 
ground, and become at length established in Eng- 
land, contrary to the principles of the original law ; 
and it being allowed for a maxim« that he that had a 
fee simple, had an absolute dominion over half of his 
land, to dispose of as he pleased, and, in sonie cases^ 
of the whole j it could not be, but that there would 
arise many persons fond of perpetuating their estates 
in their families, and consequently displeased at this • 
power of alienation. • The means they used to attain 
Jtheir ends was under that maxim of law, Tenor inves' 
titurcc est inspiciendus^ or, as we express it, Conventio 
vincit &f dat modum donationi* Every man therefore, 
absolute master of his estate, having a right to give it 
on what terms he pleased, they began, not as before, 
tb give lands to a man and his heirs in general, for 
that would have given an absolute dominion, but to ' 
heirs limited, as to the heirs of his body^ or to the 
heirs mah of his body, or to the heirs of his body by 
etich a woman* Here it was plain enough, that none * 
were intended to take, but such as came wi^in this 

t An. 13. £liz. c» 7, An. 1. James L cap. li. 31. J«m^ 
t. eap. 19. 5. George II. c. 30. 
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description ; and bj- this means they hoped to delettib 
the power of alienation, to sectire the estate to tlie 
persons described, and, in failure of therm, the return* 
ing or reversion of it to themselves or their heirs* 

But the judges complying with the univertdl bent 
of the times to the contrary, did not give these grante 

m 

that construction they expected, upon the naturfkl pre- 
sumption, that every person will have heirs of his bo- 
dy, and that his posterity will continue 'forever. They 
construed this to be a fee simple ; and yet, not en* 
tirely to disregard the intention of the donor, to be a 
fee simple conditional ; as if the words had been to a 
nan and his heir 8^ provided he have heirs of his body, 
imd consequently to be alienable, and forfeitable up* 
on a certain event. And one great reason of making 
this construction, I take to be the consideration of 
forfeiture for treason and felony, which, by such 
grants, would be defeated by another construction, 
and men thereby rendered more fearless to coni(mit 
crimes in those troublesome titnesf • 

Let us see then what estate or power wtts in donot- 
and donee immediately by the grant; andwhat,uponthe 
performance of the conditiem, namely, >the having is- 
sue. And first, the done'e had immediately a fee aim- 
pie upon the grant, contrary to Btitton's opinion,that, 
before children bom, he had odly an estate for life, 
And afterwards a fee. This appears from hence, that 
if a man had "aliened in fee before issue had, the do* 
tK>r could not have entered upon the lands for tjie for^ 
^**feiture, which, if he was tenant for Kfe, he mig^t. 
' For the alienation in fee of tenant for life is nn abso- 
lute forfeiture^ and gives right of entry to the ifffwort, 
t Coke pn Littleton, b. I. chap. 2* § I?. 
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7Jie.d(iiCfV, then, having presently a fee simple in him, 
dkat i», aa estate forever, than which there can be no 
gm^ater ; it was impossible the donor should have any 
9c4ual estate or interest in the lands. Pie had not, 
(hetfefore, a reverswn vested in him, that is, a certaim 
|ioaU]j(^e right of the lands returning to him or his 
hfiirs^ as.i^e would have had, if an estate for life onlr 
had beeH granted. He had only a bare possibility of 
reverter^ in case the donee died without is^ue ; or, 
leaving any, that issue hUd failed* 

For the same reason, of the donee's having a fee 
Simple, no remcunder could be limited in such an es« 
tate. If land be given to A. for life or for years, and 
aftier the efBux of the life or years to B, B. hath pres* 
^ntly a remainder in the lands for life, ye;irs, or i^ 
iee, according as the limitation of the estate is ; be- 
•ause it is certain that a life, or term of years, must 
expire. But if land be given to A. and the heirs of 
his body, and, in failure of such heirs, to B. and hi« 
heirs, this remainder, to B. before the statute De Do* 
nisy was void, for A. had immediately an estate for- 
ever, and therefore the limitation over to B. was re^ 
Jected, as repugnaiit to the estate it depended upon. 

But though, by such a grant, the donee got a fee, 
it bcmg clogged with a condition, he had not, to all 
intents and purposes, an absolute power over it, ei* 
ther with respect to the donor, or his own issue. If 
the donor aliened before issue had, this was no bv 
to the donor, of his possibility of reverter ; but it was 
a bar. to the issue bom afterwards, to enjoy the estate . 
tail* For at this time fathers had agre;ater liberty ta 
bar their children, than a stranger. Therefore, ia;, 
this case, the aliemt^znd i^is heirs, were to enjoy tkt 
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lands while the donee, or any Issue of his body r^ 
Biained. But whenever they failed, the donor's, or 
his heir's possibility of reverter, was changed into an 
actual reversion, and the land became his. For now, 
by a subsequent event, it appeared, that the legal pre-* 
mimptioa of the estates continuing forever was ill 
founded* Neither, by the having of issue, was the 
condition performed to all purpos'es, so as to vest an 
absolute fee in the donor ; for if the donee had died 
without issue, or if his issue failed, without any alien- 
ation being made by either, in this case also, the do« 
nor's possibility was changed into aui actual reversion. 
But by having issue, the condition was so far pef 
formed, as to enlarge the power of the donee to three 
special purposes ; first, to alien absolutely, and there* 
by 'to destroy the right of issue, and the possibilitf 
tilso of reverter in the donor ; secondly, to charge 
and incumber it to the prejudice of both issue and 
donor ; and thirdly, to forfeit it for treason or felony, 
to the prejudice of both also. Such was the con* 
struction the judges made of these grants, which,, we 
see, gave, in almost all cases, an unlimited power of 
alienating, contrary to the intention of the donor, ahd 
die form of the giftf. 

But, in the thirteenth of E d ward the First, the lord^ 
willing to preserve the grandeur of their families, ob* 
&ined of that monarch the famous statute of West* 
minster the second, called De Donisy which by these 
words, quod voluntas donatprisj secundum formamm 
^harta DoJii sui^ manifeste expressam^ de cmtero obser^ 
Vetufy ita quod non habeant ilUj quibus tenementum sh 
fait datum mib conditioner pcftestatem aUmcmdi ie$lfsp 

t Wright on tfenures, p. 186. et seq. 
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jf^mtum sic datttm^ quo minus ad exitum ilhrimy qui' 
tHs tenementum aicfuerit datumy remaneat post eorum 
Mtuniy vei addonatorem vel ad ejus hccredem^ si exitus 
dejiciaty revertatur'fy created a new kind of inheri- 
tance, ^^to^rj taiiy which very much resemble the old 
feudal donations, that were only descendible to the 
issue of the first feudatary* Let us see the conse- 
quence of these words. First, since the will of the 
donor was to be observed, it followed, that neither 
die donee, nor his issue, should have power to alien^ 
incumber, or forfeit : the consequence of which was, 
that he could no longer have a fee simple, as these 
are inseparable incidents to such an estate ; but a 
lesser estate, called Fee tail^ from the French word 
TaiUer beforementioned, as being, like other lesser 
estates, carved out of the fee simple. 

Were it to be asked, in whom did the fee simple re- 
side ? it is plain it could be in none other but the do- 
nor, who had it originally in him. Therefore, by this 
statute, the possibility of reverter, which the donor 
bad, was changed into an actual present interest, call-, 
ed a revepsion in fee simple* But it was not alws^ 
necessary that the fee simple should be in the donor ; 
for estates tail, being now less than a fee simple, it 
became possiUe to limit a remainder thereon which 
should be gbod : Thus, if a gift be made to A. and 
the heirs of his body, and, in failure of such heirs, to 
B. and his heirs ; in this case, there is no reversion : 
for the donor hath parted with his whole estate, but 
A. hath an estate tail, and B. a remainder in fee sim- 
ple. Many reminders may be limited on one anbth- 

f Coke'A imititutes, part 2. p. 323. Rqffhead, vol. 1. p. 
79. 
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er, as for instance, an estate may be given to A# foe 
years, remainder to B. for life, remailtder fo C* its 
tail, remainder to D. in tail, remainder to E. in fc^ 
simple ; but if ehe last remainder is not rn fee simple, 
but in fee tail, then is the reversion ift fee simple ti> 
the donor. 

However, although a tenant in tail after thi» stao- 
ute could alien only for his 6wn life, his heir in tail 
■wras not allowed to enter upon the afieftee without 
first proving his right in a court of law, anddiis is 
what is meant by saytng, though a tenant in taii€$uht 
not destroy the estate tail by hh aKtneetion^ yet he 
could cojittmie it. The reason of this is, Aat afi es- 
tate's of inheritance are presumed fee sim^ple, tmtii 
the contrary is proved, and it would be cmjiist to rc» 
move a possessor, who came in by a tWfe d^parettfljr 
feir, until, the weakness of that title appears jodi- 
cially. This rule, however, extended' only to estax^en 
corporeal, that lay in fi veries, not to incorporeal on^s^ 
that lay in grant ; which shows that Ais majim <^ 
its working a discontinuance proceeds from ibtt fen-* 
dal principle, of protecting the possessor, because h« 
was to do the feudal duties. 

The statute to guard these inheritanoes from sdien^ 
rftions, expressly provides, that even a fine levied of 
them-in the king's courts of record should be ip90 jfw* 
re null. 

The method of iiecovering aru«h lands so dIsoOHM 
tiilued, is by a writ called a Formtdm^ irottt the WdrAi^ 
formn doni^ of which Vrit rtiere afe tliree kiMh, as^• 
cording to the title of the persons who bring thertf ^ 
Jbrmedon^ in the reverter^ in the descender ^ and in the 
f^emaimder. Formedon in the reverter lies for the d#^ 
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Aot ck his heijrs, and lay at the common lnw after the 

4 1 

failure of issue, where the alienation was before is« 
sue had ; but since the statuie^ upon the failure of 
issue, it lies, thoiigh the alienation be after. Forme* 
>i<m in descender lies for the issue in tail, when the an« 
cestor has aliened, and is given by the statute. The 
form of it is as follows : *^ The king to the sheriff 
** of I- greeting, command A* that he justly, and 
^^ without delay, testore to B« such a manor, &c. which 
'^ C« gave to D. and the heirs of his body, ^d which, 
^ after the death of the said D. ought to descend to 
^* the said B. the son of the said D. by the form of the 
^^ aforesaid g^ft, as he says." Formedon in remaimfer 
lies for a' remainder iiian in tail, or his issue, after th^ 
particular estate previous to his (whether it be foi:^ 
years, life, or in tail) is spent. In the reverter, in- 
stead of the Word descehd, it is reveirt; and in the re« 
remainder, remain^. 

Having shewn the origin of estates tail, I shall 
next consider their consequences, and future fortune. 

*Gt>ke*s institutesj part 2. p. 336; 
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THE foQowing are the ^crrd» <it my lord Coke. 
^ When all eaiartei wer« fee ahuple, then t^re pur- 
«' cha&ers sure of dieir purch»e») ftcrmen of dieit 
^* teases, credkon of their debts ; the king and lord^ 
*^ had dieir escheats, forfeitures, wiErdships, atid other 
^^ profits of their seigniories : and fer these, and otfier 
^^ Kke cases, by the wisdiini of the common tew, all 
** estates of inheritance were fee siaftpte; and Wfiat 
*^ contentions and mischiefs htv^e crept into the ^iet 
^^ of the law by these fettered inheritances, dadly eai- 
<^ periente teldieth us.'' &y this enumfttfitlon of 
his of the adrantages that attended estates of tee arifn- 
pie, it is easy to see who where the suiferers, and 
wherein they suiFered, by the introduction of estates 
tail. But it is a litde surprising that he should make 
such a slip as to say, that before this creditors were 
secure of their debts by all estates being fee 
simple ; when the first statute that gave them any 
hold of lands was made after this statute De Donis^ 
in the latter end of the same year of the king's reign, 
the thirteenth of Edward the First. Those, indeed, 
who had landed estates at that time, and their posteri- 
ty, were great gainers hereby ; but the king, and die 
nation in general were sufferers. The nation suffered 
by the check that commerce, then just arising, re- 
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ctmd, b]r«o mach bnd^ becoQiiiig imidicniMey oi 
the crown soffered in a double reefiect ; first, 1^ llie 
apportunitf it afforded ta etrenglheii and'explein thm 
great estates of tke lords, and secondly^ by die secu* 
lily it gave whcnenlMFged. 

Soon after tlie conquest, the estates of the £fif^ish 
lords were enovraous^ William t)tou{^t over an ar* 
njr of 60^000 men, notJevted by himself, {for he was 
wuiAt to ndse or defray the expences of a ^ird of 
lliat number out of the proriace of Normandy) but 
eonsisting chiefly of adventurers, wtio engaged ki the 
expedition on the promise of forfeited landsy in pro^ 
portion to the numbers they brought with them* Ac* 
eordingly, some had seven hnndred mfittors, others 
five,, four, three, two, one hundred, or {ess ; insomuch, 
that ail the lands ^ England (if we except the king's 
demesnes, the church liutds, and the Kttie properties 
annexed to cities and boroughs) wer« in no more 
thasn about seven hundred hands, the principal of 
whieh were petty princes, like the dukes and counts 
of France** 

WiUiam was sensible, from the eaperience of that 
cow»^, how dangerous suoh large grants wo^ prove 
to the authority of the crown, find he nccordingly 
modetatod them as weH as his oireumstances would 
perasit. That t|ke king might net be too far removed 
from the view of the lower people by the imterpositisii 
of die great lo^ds, their immediate superI<M9, he did 
not, as in France, loave the whole jodicifd power, and 
the profits of the county coih^ in <he earts ; but jtit-- 
tice was adwnistered 4tt che 9»ngf s name by hia dier<» 

*Hume*s Wst. of England, vol. i. Cartel hist. tSUt 58 S, 
384, 420. Brnifik Ittsl. 4^9^. 
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id ; who, at being deputies of the earls, were caUed 
fSce Conutes^ and who accounted for the profits to 
the king, except as for the one third, which in Eng* 
land was the earPs proportion ; and in after times, 
upon new creations, the third also was referred to 
the king, and (^7 a certain stipend out of it, general- 
ly twenty poiinds t^ year, assigned to the earl^. 

Anothei: ineans he used of disarnmg them of the 
too great ppwers immoderate estates would have giv- 
en then^, was avoiding the rock the French court had 
split QU, the giving vast territories, Ipng contiguous 
tp each other, in $ef, wherel^y all the followers were 
immediately i|i the yiew and s^t the call of the lords* 
William act^d inore prudently. He generally gave 
to an earl twenty kiiights fee^, ^hich was the propQi> 
tj^on of an English earldom in the county whose title he 
bore ; perhaps thirteen, or a barony, in another coun- 
ty \ and the remainder, he was to give, either in bar- 
onies in distant counties, or more generally in single 
l^ig^t's fees, dispersed through all England. This 
was his general method, except to a few of his near 
relations, to whom he gave palatinates with jt/ra re- 
galiay which were exactly in the nature of the French- 
dutchies and countiesf. 

AuQther prudent step he took for the benefit of his 
successors, was the making all his grants feminine 
Jiefs. For as, in a course of several descents, it must 
happen that lineal males would frequendy fail, by ad- 
mitting the daughters in that case, these yast inheri- 
tances were frequently broken, as females succeeded 
equally. Qis successors followed his plan, and for 
that purpose, not only permitted, but encouraged their 

*Sdden, dt hen. part 3. chap. 5. $ 3. tlbid^ $ 8 apd 9. 
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great tassals to alien and dismember dieir proper-* 
ties ; and whenever a great escheat fell, were always 
sure, unless there was a prince o^|]|e blood to be pro- 
ridtd for, to divide it into many hands* 

Both kings and people received the advantage«,and 
wotdd have received more, if diis policy had continu* 
ed. The immediate tenants of the crown being in- 
creased in number, and lessened in wealth, were not 
able to confederate so easily against the crown ; and 
sensible of their being weakened, had occasion for 
the support of the lower rank of the people, whom^ 
consequently, they treated widi more gentleness and 
equality than before. But this statute of entails put 
a stop to the progress that course of things were in ; 
estates became unalienable, and indivisible^ The 
propertyofno lord could lessen; and if it happened 
as it frequently did, that they acquired, either by 
descent or marriage, or the purchase of an estate not 
tied up, a new entail connected it inseparately with 
the old one ; and thus the lords, towards the end of 
the Plantagenet line, grew up to suph a pitch of power, 
as was dangerous to the constitution, and when they 
^ere divided into the factions of the York and Lan« 
caster, deluged the land with blood. 

The king saw the mischief betimes, but the mis* 
chief was done. The act was passed, and to get it 
repealed was impossible. They had nothing left, but 
to find means to elude it by construction of law, 
wherever they could. The scheme was readily em- 
braced by the judges and lawyers, who had raised 
great outcries against these fettered inheritances, and 
were joined by all the trading and industrious people, 
and even by the younger branches of these great 
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fanulies, whose fathers were ihettiSf dbabled to- pro** 
ride for them«. 

The firfet me9ii» found out waa fajr cothterai vnr-^ 
ranty. Before this statute ^ wanantks by an an* 
cestor bound tfae heir at law> although ro» land it^^ 
acended from that ancestor^ upon the preauvaptioi^ 
that no man would disinherit has heir, without leav- 
ing him a recompence. But this coidd be no ledger 
the law in general ; for, if so^ the aiu:estor k» tail 
might, by his wananty^defeat the tail, contrary to the 
statute, which says. The wiU of the don9r9kaU ie oi^ 
seroed^ They therefore made naw a distinction be«- 
tween a fijteoi warranty and a collaieral one*. JLineal 
warranty is that which is made by tenants in tail % 
collateral, that which is made by one who ia a stran« 
g)cr to the entail* In the first case they held it no 
bar unless assets descended ; that is, an estate in fee 
siokple, equal in value* But in the latter case^ that 
no assets descended^ they held it at bar as at coomioa 
kw^. 

To illustrate this by an esuunple,, If lands are ^veit 
to A* and the heirs male of his body,and A* aliens with 
warranty,, this is lineal warranty, and shall not biucjL 
the son ; but if B« the brother of A* who has noth- 
ing to say lo the entail, joins m the alienation with 
warranty, or releases to the alienee with warranty^ 
or disseizes A. and then aliens with wMrranty^ loid 
dies without issue,, so that A^'s son is hi& heir, thi«>' 
warranty is collateral to the entail, and without as^ 
8ets,.sbould bind the son of A« as at cQmmP<L law* 
At first view it may seem surprising bow this coa^ 
struction gained ground against the express words of 

*Coke on Littletcm, lib. a. chap. U. $ 70S| 709. 
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lite staitute^ Fokintaa donatoris de ctetero observetur / 
}br the will of the donor was certainly as much ds- 
fftftted by a coUateral, ai by a lineal warranty ; but the 
judges took adrantage of the preamble of the act, 
whicli^ reciting the aiischief, speaks only of the alien* 
ationof the tenant in tail, that is, of lineal warranty.*.. 
They restrained therefore, out of disfavpr. to these 
fSettered estates, the general words in the enacting 
part, to the particular case mentioned in the pream- 
ble, on this ground, that the common law was not to 
be altered without it appeared undeniable that the le- 
gislator intended it ^ and here, as to collateral al* 
«tenation, th^y are silent* This was the first device 
used to defeat estates tail, namely, by getting a collat- 
eral relation, whose heir the issue tail was to be, to 
concur in the alienation, and to bind himself and heirs 
to warranty ; which was generally obtained for a 
small consideration, as such person could never be a 
getiner by the estate tail, since it could in no case come 
to hinu 

When once this rule of collaterai warranty barring 
im estate tail, was settled, attempts were made to pre« 
vent its taking effect, and to continue such estate not* 
withstanding. Jade Rtchel, in Richard the Second's 
time, led the way ; he having settled lands on his el- 
dest son in tail ; remainder to his second son in tail ; 
adds, that the lands are given on this condition, that 
if the elde^ son iliould alien, that instant his estate 
should cease and determine, and the land remain to 
^e second son and ihe heirs of his body. Here he 
ittiagined he had gist dear of collateral warranty, be- 
cause the first estaibe was to determine, and the sec* 
end to commence immediately on the alienation^ and 
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before any colIaterSil tirarranty could dei^cend <iii thif 
second. But the judges determined thii condition td 
be void ; for which Litdeton gives three reatsdnsy 
drawn rather from the art of law, than from the prin- 
ciples of plain reason^. The true ground seems to 
be this : 

In every reign, from Edward the First down to Ed- 
ward the Fourth, bills were brought into parliament 
to repeal the statute De Donia^ as Coke informs us, 
but had constantly miscarried, as the estates of the 
majority in parliament were entailed. The only re-< 
lief found out at that time against their mischiefs was 
this collateral warranty ; and if Richel's condition^ 
were to be adjudged good, all estates tail would have 
been made with such conditions, and there would have 
been an end of that method of defeating* them. The 
same was the fate of a similar settlement of Judge 
Thiming, who took the advice of his cotemporary 
judges, in wording his condition so as to make it e& 
fectual ; but their successors were of a different opin* 
ion, and rejected it. However, these collateral war^ 
ranties not being to be got in all cases, the relief was 
but partial, and extended only to particular cases.... 
And the tenant in tail himself could by no kct of his, 
in concurrence with any other person, except a col* 
lateral ancestor of the issue in tail, bar them. 

At length the judges found out a device, by a fic- 
tion in law, to enable him to bar his issue, and all re- 
mainders and reversions. A. brings his action real 
against B. tenant in tail, and aUedges the lands in tail 
to be his A's right and inheritance, when in truth he 
hath no title thereto ; B. comes in, and voucheth C» 

•Lib- 3. chap. 13. § 720. 
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to warranty^ who enters into warranty, and after, 
when be should defend, makes default, so judgment 
is given for A. agsunst B. and for B. to recover in 
value against C. Here, though C. has no land to 
render in value, the judges have construed B, and all 
that should come after him, to be barred ; because 
if C* ever after purchased lands, these lands might be 
recovered from him, by virtue of the former judg- 
ment ; and so there was a possibility of a recom- 
pence. Though this decision at first crea[ted great 
outcries, and even in Henry the Eighth's reign was 
but weakly defended in equity and conscience, by 
the author ot Doctor andStudenty yet the judges, for 
the public good, constantly adhering to it, and these 
common recoveries being taken notice of and approv* 
ed of by subsequent acts of parliament, are at length 
grown to be common assurances of lands, and, pas« 
sing in the court of record, are the best securities of 
estates^. 

The barring of estates tail, by fine passed in the 
king's courts, grew up another way, and is funded 
on an act of parliament in Henry the Seventh's reign, 
and is indeed, properly speaking, a partial repeal of 
the statute DeDonis^ since it puts it in the tenant in 
tail's power to destroy it, by observing certain solem- 
nities. Though common recoveries had been invent- 
ed some years before, yet as they had dot had time 
to grow up to such a degree of firmness as to be suf- 
ficiendy depended upoii, their legality was still doubt- 
.ed, and it was not certain that future judges would 
g(ive them the same cotnstruction which their prede- 
cessors had done* Therefore, that politic prince 

*Saintgerman, cap. 50 
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29S LECTURES ON THE 

Henr}'- the Seventh, who sa\r, in all its lights, that 
superiority which the preservation of landed proper- 
ty in their families gave to the tiobles, a superiority 
which had cost some of his predecessors theii* lives 
and crowns, freed lawyers from the trouble df invent- 
ing future devices against entails, by getting the fa- 
mous act passed in the fourth year of his teign, 
which made a fine, with proclamations to conclude 
all persons, strangers as well as privies*. 

It was the purport of, and so it is expressed in the 
statute De Donis^ that a fine levied of entailed lands 
should be ipso jure wjOI^ and it is tiie intent of this act, 
OR the contrary, that a fine, levied with the prescribed 
solemnity, should be valid to bar the persons therein 
intended to be barred. There is a clause indeed, in 
this act, saving the right and interests of all persons, 
which accrued after the ingrossing of the fine, they 
pursuing their rights Within a certain time after they 
accrued. This clause was apparently thrown in to 
make the act pass, and to deceive the enactors into an 
opinion, that it would not affect estates tail ; and cm 
this clause a doubt occurred in that reign, whether the 
issue of tenant in tail could be barred by this statute, 
and that, notwithstanding by the tenor of it, privies' 
were barred. The question was, whether the statute 
meant privies to the fine, or privies to the estate of 
the person levying it ? The issue were not privies in 
the first sense, but were in the latter. The judges 
embraced the opportunity this ambiguity gave them 
of defeating entails, and bound the issue by the fine. 
A statute of the succeeding prince approved of that 

♦Bacon, voc. Fine and Recovery. An. 4. Hen VII. €• 
24 ap. Ruff head, vol. 2. p. 79. 
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construction, gave it retrospect, and {»*evented all 
ambiguity for the future*. 

Thus were estates. tail no longer certain perpetui* 
ties, but defeasible upon performing certain requisite 
solemnities. Still however they continued not to be 
forfeitable for crimes, which was a point not to begot . 
over without an act pf parliament, and there was little 
likelihood of obtaining such an one ; but Henry the 
Eighth snatched the lucky opportunity his situation 
gave him, of! gaining this important pqint^in the 26th 
year of hi& reign, wl)en he had quarrelled witjh the 
Pope, and all hope of accommodation vanished ; 
when a sentence of excommunication was denounced 
against him, and numbers of his subjects, many of 
them of g^at fortunes, bigotedly attached to the old 
reli^on, were knbwn to meditate rebellion. The par- 
liament, the majority of which were of the new pro- 
fession, seeing no other means to preserve the secu- 
rity of the state, and the protestant religion, yielded 
at length to the passing of an act for that purposef. 

However, there were not wanting persons after this, 
willing to create perpetuities, in which they were al- 
ways disappointed hy the decision of the judges.... 
The first device was by giving estates upon condition, 
that if tenants in tail should levy a fine, or suffer a re- 
covery, the estate should cease, and go over to the 
next issue entitled. But the judges rejected such 
condition, for the same reason as in Richel's case.... 
They adjudged the right of barring by a fine or re- 
covery to be an incident inseparable to a fee taO, and 
all conditions repugnant thereto idle and void ; for 

*An. 32. Hen. VIII. c. 36. ap. Ruff head, t(^. 2. p. 296. 
t&uffhead,ToL 3^ p. 216. 
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how could tke law suffer that an estate, by previous 
act of the donor, should, upon a judgment at law, be- 
come vested in any other person than him who re« 
covered ? These ingenious conveyancers, finding that 
the limitation upon breach of the condition came too 
late, as die estate had already gone in another chan- 
nel, framed the condition thus ; that if tenant in tail 
should go about to levy CsPc. or make any covenant to 
levy, or hold any communication about levying, &fc. th$ 
estate should then, &c. But these were all condemned 
upon the old principle, and still more for their vague^ 
ness and uncertainty. 
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LECTURE XVIIL 



jrk€ con^Htution of a feudal monarchy „„The dignitt^ and rev* 
enuesofthe King,„.jin examination of /lis fiower as to the 
raising of taxes and subsidies. 

AS in my former lectures, I drew a general sketch 
of the nature and form of the governments that pre- 
vailed among the northern nations whilstthey remain- 
ed in Germany, and what alterations ensued on their 
being removed within the limits of the Roman empire, 
it will be' now proper to shew, in as brief a manner as 
may consist with clearness, the nature and constitu- 
tion of a feudal monarchy, when estates were become 
hereditary, the several constituent parts thereof, and 
what were the chief of the peculiar rights and privi- 
leges of each part. This research will be of use, not 
only to understand our present constitution, which is 
derived from thence, but to make us admire and es- 
teem it, when we compare it with that which was its 
original, and observe the many improvements it has 
undergone. From hence, likewise, may be determin- 
ed that famous question, whether our kings were 
originally absolute, and all our privileges only conces- 
sions of theirs ; or whether the chief of them are not 
originally inherent rights, and coeval with the monar- 
chy ; not, indeed in all the subjects, for that, in old 
titnes, was not the case, but in all that were freemen^ 
and, as all are such now, do consequently belong 
to alL 
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To begin with the king, the head of the politics^ 
body* His dignity and power were great, but not ab* 
solute and unlimited* Indeed, it was impossible, in 
the nature of things, even if it had been declared so 
bylaw, that it could have continued in that state^ 
when he had no standing force, and the sword was 
in the hand of the people* And yet k must be own- 
ed his dignity was so high, as to give a superficial ob- 
server some room, if he is partially inclined, to lean 
to that opinion* All the lands in his domiiUons were 
holden of him. For, by degrees^ the allodia had been, 
changed into, and supposed to have been derived 
from, his original .grant, and consequently, revcrtible 
to him* But then, the land proprietors had (on ful- 
filling the conditions they were bound to ) a secure 
and permanent interest in their pofisessions* He' 
could neither take them away at pleasure, mx lay tax- 
es or talliag^s on them by arbitrary will, which would 
have been little diifere^t* Since in Magna Charta^ 
we find the people insisting that the king had no right 
to assess the quantity of escuage, which was a pecu* 
niary commutation for military service, nor jto lay tal- 
liages on his other subjects, but that both must be 
done in parliament* He was aneces^ary party to the 
making new laws, and to the changing and abrogat- 
ing old ones -^ and from him they received their bind- 
ing force, insomuch that many old laws^ tho^ passed 
in parliament, run in the king^s name .Qn^y% , 'Sf^x iv^ 
diose days, persons were more attentive to substance 
jhan forms ; and it was not then even suspected, in 
any nation of Europe, that any king would arrpgateto 
himself a power so inconsistent with the . ongkial 
treedom of the German nations, Na,y, in Franoe, x^ 
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tills day, the king's edicts are not laws, until regis- 
tered in parliament, which implies the consent of the 
people, tho' that consent is too often extorted by the 
violent power that monarch has assumed over the per- 
sons and liberty of the members of that body*. 

The dignity of the king was supported, in the eyes 
of the people, not only by the splendor of his royalty, 
but by the lowly reverence paid him by the greatest 
of his lords. At solemn feasts they waited on him 
on the Icnce, or did other menial offices about his per- 
son, as their tenures required, and did their homage 
and fealty with the same lowly and humiliating cir- 
cumstances that the meanest of their vassals paid to 
them. His person likewise was sacred and guarded 
by the law, which inflicted the most horrible punish- 
[ mentfor attempts against him ; neither was he to be 
resisted, or ac countable for any private injury done 
personally by himself, on any account whatsoever. 
For the state thought it better to suffer a few personal 
wrongs to individuals, than to endanger the safety of 
die whole, by rendering the head insecure. 

But the greatest of the kingly power consisted in 
his being entirely entrusted with the executive part 
of tlie government, both at home and abroad. At 
home justice was administered in his name, and by 
officers of his appointment. He had, likewise, the 
disposal of all the great offices of the state, with an 
exception of such as had been granted by his prede- 
cessors in fee, and of all other offices and employ- 
ments exercised in the kingdom immediately under 
* Hottoman. Franco-Gall. Boulunvilliers on the an- 
cient parliaments of France. Fortescue de laucLleg. AngL 
cap, 34. 36. 
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him. Abroad he made war and peace, treaties, and 
truces tis he pleased. He led his armies in person, or 
appointed commanders ; and exercised, in time of 
war, that absolute power over his armies that is es- 
sential to their preservation and discipline. But how 
was he enabled to support the expence of the govern- 
ment, or to provide for the defence of the kingdom^ 
or carry on foreign war ; since, if he was not furnish- 
ed in that respect, these high sounding prerogatives had 
been but empty names, and the state might have per- 
ished ? And if he could at pleasure levy the necessary 
sums, he being sole judge of the necessity, both as to 
occasion and quantity, as Charles the First claimed 
in the case of ship money, the state of the subject 
was precarious, and the king would have been as ab- 
solute a monarch as the present king of France or 
Spain^. 

But abundant provision was made on this head, and 
that without overburdening the subject, for support- 
ing the ordinary expences of the government. A vast 
demesne was set apart to the king, amounting, in 
England to one thousand four hundred and twenty- 
two manors, as also many other lands, which had not 
been erected intq manors. Besides these, he had the 
profits of all his feudal tenures, his wardships, mar- 
riages, and reliefs ; the benefit of escheats, either 
upon failure of heirs or forfeiture ; the goods of fel- 
ons and traitors ; the profits of his courts of justice ; 
besides many other casualties, which amounted to an^ 
immense revenue ; insomuch, that, we are informed, 
that William the Conqu^or had L. 1061 : 10s. 

*Craig, defcud. lib. 1 dieges« 16. Du Cai^e voc. Do- 
>ninicum. 
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m^day, that is, allowing for the comparative value of 
money, near four millions a-year ; so that Fortesque 
might well say, that, originally, the king of England 
was the richest king in Europe* Such a sum was 
not only sufficient for the occasions of peace, but out 
of it he might ^pare considerably for the exigencies of 
war*. 

This revenue, however great, was not sufficient to 
support a war of any importance and continuance, be- 
sides the extraordinary expence of government. It 
remains, therefore, to see what provision this consti- 
tution made, in addition to what the monarch might 
spare, for the defence of England, as it might be at- 
tacked either by land or sea. For the former, every 
seaport was, in proportion to its ability, obliged to 
find, in time of danger, at their own expence, one or 
more ships properly furnished with men and arms ; 
which, joined to such other ships as the king hired, 
were, in general, an overmatch for the invaders. But 
if the enemy had got footing in the country, the de- 
fence at land was by the knights or military tenants 
who were obliged to serve on horseback in any part 
of England ; and by the socage tenants, or infantry, 
who, in case of invasion, were likewise obliged to 
serve, but not out of their own countrj', unless they 
themselves pleased, and then they were paid by the 
king. 

With respect to carrying on offensive war into the 
enemy's countr}', the king of England had great ad- 
vantages over any other feudal noonarch* In the 
other feudal kingdoms the military vassals were not 

* Madox, hist Excheq. Carte's hist, of England, vol. 1. 
p. 423. 
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o])ligcd to serve in any offensive war unless it was 
just, the determination of which point was in them- 
selves ; but William the Conqueror obliged all to 
v/hom he gave tenures to serve ,him ubicunque ; and 
though he had not above three hundred, if so many, 
immediate military tenants under him, yet these 
were obliged, on all occasions, to furnish sixty thou*- 
sand knights compleatly equipped, and ready to serve 
forty davs at their own expence. If he wanted their 
service longer, he was obliged to obtain it on what 
terms he could. There is therefore, no reason to 
wonder' that the king of England, though master of 
so comparatively small a territory, v/as, in general, 
an ovennatch, in those early times, for the power of 
France. As for infantnj in his foreign wars, he had 
none obliged to attend him. Those he had were soc- 
age tenants, whose serviqes were certain ; so that he 
was obliged to engage, and pay them, as hired sol- 
diers. As the socage tenants in his dominions had a 
good share of property, and enjoyed it without op- 
pression, it is no wonder the English archers in those 
daj's had a gallant spirit, and were as redoubtable as 
the English infantry is at present. 

To support these military tenants, who served after 
the necessary time, and likewise his infantry (as the 
surplus of his ordinary revenue would not suffice) he 
had customs and UdUages^ and aids and subsidies 
granted by parliament. These customs, or so much 
paid by merchants on the exportation of goods, were 
of two kinds ; as paid either by merchant stran* 
gers^ or by merchant denizens^. 

*Carte, ibid. Hume, append. 2. Madox> antiq.ofthe Ex- 
cheq. passim. 
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The customs paid by merchant strangers were not 
originally settled by act of parliament, but by a com- 
pact between the merchant strangers and king Ed- 
ward the First. In the Saxon times the king had a 
power of excluding strangers from his kingdom, not 
merely with an intention of inducing their own people 
to traffick, but chiefly to keep out the Danes, who 
were the masters of the sea; lest, under pretence* of 
trade, they might get footing in, and become ac- 
quainted with the state of the kingdom. They were, 
accordingly, admitted by the kings upon such terms 
as the latter were pleased to impose ; but Edward, 
who had the success and prosperity of his kingdom at 
heart, came to a perpetual composition with them ; 
gave them several privileges, and they gave to him 
certain customs in return. Whijtt shews they Jiad 
their origin from consent is, that the king could not 
raise them without applying to parliament. The 
customs of natives or denizens were, certainly, first 
given to the king by parliament ; though this has 
been denied by some, merely because no auch act is 
to be found, as if many of the ancient acts had not 
been lost; but there are acts and charters still extant 
which expressly say they were appointed and granted 
by parliament, without the power of which they could 
not be either altered or enlarged. 

The difference between the customs and the other 
^ids I have mentioned, viz. talliages and subsidies, is, 
that the latter were occasional, granted only on par* 
ticular emergencies, whereas the customs vrcre for ev- 
er. If it bevasked how they came to be granted in 
that manner, we must refer back to the original state 
of boroughs and their inhabitants, traders, in the feu- 
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dal law. In France, the Roman towns were taken 
into protection, and had their ancient privileges aU 
lowed them ; but in the series of wars that happened 
in that country for ages, every one of them in their 
turns were stormed, and reduced to vassalage, either 
to the king or some other great lord ; and ds, now, 
these lords had learned that the Roman emperor laid 
on taxes at his pleasure, it was but natural they should 
claim the same right, especially over towns they had 
taken in war. The burgesses, therefore, became in 
the nature of villains, not indeed of common villains, 
for that would absolutely have destroyed trade, but 
with respect to arbitrary taxation, which, however, 
if the lord was wise, was never exorbitant* In Eng- 
land, I apprehend, they became villsdns ; for the Sax- 
ons were a murdering race, and extirpated the old 
inhabitants* However, wise kings, considering the 
advantages of commerce, by degrees, bestowed privi- 
leges on certain places, in order to render them 
flourishing and wealthy ; and at length, about the time 
of Magna Charta, or before, when every uncertain 
service was varying to a certainty, this privilege was 
obtiuned for merchant adventurers* But the other 
burgesses, that did not import or export, and likewise 
villains, were still talliageable at will* This was res- 
trained by Magna Charta, which declares all talliagea 
unlawful, unless ordained by parliamentf* 

To come to the latter head, whether taxes^ ^idsy 
and subsidies can be assessed by the king, as sole 
judge of the occasion, and the ^t/<mftim.*.*or whether 
they must be granted by parliament, was the great 
and principal contest between the two first princes of 

tFirma Burgi, ch. 4.^. 11. 
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the unfortunate house of Stuart and their people, and 
inrhich, concurring with other causes, cost the last of 
them his life and throne. To say nothing of the di* 
vine hereditary right urged on the king's behalf, and 
which, if examined into strictly, no royal family in 
Europe had less pretensions to claim, both sides re* 
ferred themselves to the ancient constitution for the 
decision of this point. The king's friends urged that 
all lands were holden from him by services, and that 
this was one of his prerogatives, and a necessary one 
to the defence of the state. They produced several 
instances of its having been done, and submitted to^ 
not only in the times of the worst, but of some of the 
best kings ; and as to acts of parliament against it, 
diey were extorted from the monarchs in particular 
exigencies, and could not bind their successors, as 
their right was from God. 

The advocates of the people, on the other hand, in- 
sisted, that in England, as in all other feudal countries, 
the right of the king was founded on compact ; that 
William the conqueror was not master of all the lands 
in England, nor did he give them on these terms; 
that he claimed no right but what the Saxon kings 
had, and this they certainly had not ; that he estab« 
lished and confirmed the Saxon laws, except such as 
were by parliament altered ; that he gave away none 
but the forfeited lands, and gave them on the same 
terms as they were generally given in feudal coun- 
tries, where such a power was in those days unknown. 
They admitted, that, in fact, the kings of England 
had sometimes exercised this power, and that, on 
some occasions the people submitted to it. But they 
insisted, that mpst of the kings that did it, were op^ 
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pressors of the worst kind in all respects ; that the 
subjects even in submitting^ insisted on their ancient 
rights and freedom, and every one of these princes 
afterwards retracted, and confessed they had done 
amiss. If one or two of the best and wisest of their 
kings had practised this, they insisted that their an- 
cestors' acquiescence once or twice, in the measures 
of a prince they had absolute confidence in, and at 
times wlien the danger^ perhaps, was so imminent as to 
stare every man in the face (for it was scarce ever done 
by a good prince) as when there was a fleet already 
assembled in the ports of France to waft over an ax- 
my, should not be considered as conveying a right 
to future kings indiscriminately, as a suiTcnder of 
their important privileges of taxation. They insist- 
ed that these good and wise kings had acknowledged 
the rights of the people ; that they excused what they 
had done, as extorted by urgent necessity, for the pre- 
servation of the whole ; that by repeated acts of 
parliament, they had disavowed this power, and 
declared such proceedings should never be drawn 
into precedent. They observed that there was 
no occasion for the vast demesne of the king, if 
he had this extraordinary prerogative to exert 
whenever he pleased. They denied the king's di- 
vine right to the succession of the crown, and that abr 
solute unlimited authority that was deduced from it. 
They insisted that he was a king by compact, that his 
succession depended on that compact, though they al- 
lowed that a king intitled by that compact, and acting 
$iccording to it, has a divine right of government, as 
every legal and righteous magistrate hath. They in- 
ferred therefore, that he was a limited monarch, and 
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consequently that he and his successors were bound 
by the legislative, the supreme authority*". 

The advocates of the king treated the original com- 
pact as a chimera, and desired them to produce it ; 
whieh the other side thought an unreasonable demand, 
as it was, they alledged, transacted when both king 
and people were utterly illiterate. They thought the 
utmost proof possible was given by quoting the real 
acts of authority, which the Saxon kings had exercis- 
ed : among which this was not to be found ; that 
the Norman kings, though some of them had occa- 
sionally practised it, had, in general, both bad and 
good princes, afterwards disclaimed the right, and 
that it never had (chough perhaps submitted to in one 
or two instances) been given up by their ancestors, 
who always, and even to the face of their best princes, 
insisted that it was an encroachment on those fran« 
chises they were entitled to by their birthright. 

Such, in general, were the principles on which the 
arguments wer/s maintained on both sides : for to go 
into minutia^ would not consist with the design of this 
undertaking. I apprehend it will be evident from 
this detail of mine, though I protest I designed to 
represent both sides fairly, that I am inclined to the 
people in this question. I own I think that any one 
that considers impartially the few monuments that 
remain of the old Saxon times, either in their laws or 
histories, the constant course since the conquest, and 
die practice of nations abroad, who had the same feu- 
dal policy, must acknowledge, that though this right 
was claimed and exercised by John, Henry the Third, 
£dward the First, Second, and Third, Richard the 

*Bibliotheca politica, Dial. 5. and 10. 
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Second, and Henry the Eighth, it was in the event 
disclaimed by every one of them, by the greatest of our 
kings, Edirard the First and Third, and Henry the 
Eighth, with such candor and free will, as inforced 
confidence in them ; by the others, in truth, because 
they could not help it. I hope I shall stand excused 
if I add, that the majority of those who engaged in 
the civil war, either for king Charles, or against him, 
were of the same opinion* For, had he not given 
up this point (and indeed he did it with all the ap» 
pearances of the greatest sincerity) he would not have 
got three thousand men to appear for him in the field. 
But, unfortunately for his family and us (for we still 
feel the ejects of it from the popish education his oiF* 
spring got abroad) his concession, came too late. He 
bad lost the confidence of too many of his people, 
and a party of republicans were formed ; all reasona- 
ble securities were certainly given ; but upon pretence 
that he could not be depended upon, his enemies pre* 
vailedrtm too many to insist on such conditions, as 
would have left him but a king in name, and unhinged 
the whole frame of government. Thus the partizans 
of absolute monarchy on one side, and the repuUi* 
cims, with a parcel of crafty ambitious men, who for 
their own private views affected that character, on the 
other, rented the kingdom between them, and obliged 
the honest, and the friends to the old constitution, to 
take side either with one party or other, and they 
were accordingly, for their moderation and desire of 
peace, and a legal settlement, equally despised which 
ever side they joined with*. 

I.shall make but one observation more ; that though 

♦Biblioth. polit. 320. 330. 333. 339. 356, 357. 370. 
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it IS very false reasoning to argue from events when 
referred to the decision of God, as to the matter of 
right in question ; I cannot help being struck with ob- 
serving, that though this has been a question of five 
hundred years standing in England, the decision of 
providence hath constantly been in favor of the peo- 
ple* If it has been so in other countries for two 
hundred or two hundred and fifty years past, which 
Is the utmost, let us investigate the causes of the dif- 
ference, arid act accordingly. The ancients tell 
us it is inipossible that a brave and virtuous; na- 
tion can ever be slaves, and, on the contrary, that no 
iiatiori that is cowardly, or generally vicious, can be 
free. Let us bless God, who hath for so long tL time 
favoured these realiiisf. |L»et \ii act towards the fami** 
ly that reigns over us, as becomes free Subjects, to 
the guardians of liberty, ^nd of the natural rights to 
mankind ; but above all, let us train posterity so as to 
be deserving of the continuance of these blessings, 
that Montesquieu's prophecyf may never appear to 
be justly founded. 

" England (says he) in the course of things^ mtist 
lose her liberties, and then she will be a greater slave 
than any of her neighbors.'* 

tL'EsprJtdes loix; Uv. 11. chap. 6. 
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LECTURE XIX, 
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The JSng^9 fiower a» to the makings rtfiealing^ altering^ or 

dUfietwng with lawt, 

HAVING, in the last lecture, begun to draw the 
outlines of a feudal monarchy, particularly, as it an- 
ciently wza in England, in order that it may be more 
easy to understand the nature of our preSfcnt consti- 
tution ; and to gee how far, and in what particulars, 
it has deviated from its original, either for the better 
or the worse ; and having, for that purpose, begun., 
with the regal prerogatives, and particularly with that 
important one, the raising of money, it will be proper 
to proceed to the king's power as to the lawsj either 
in the making, repealing, altering, or dispensing with 
them : for these powers are now exercised by the 
sovereigns in almost all the monarchies that were an- 
ciently feudal, and have been claimed likewise in 
England. That this power could not originally have 
been in the king in any feudal state, is plain from the 
detail I have given of the old German governments, 
and of the gradual progress and formation of the Eu- 
ropean kingdoms from thence ; and it would not only 
be an entertaining, but useful study for gentlemen of 
fortune, to trace, through the history of every nation, 
the several steps whereby the liberties of the people 
have been undermined, until the whole power hath 
settled in the monarch ; but I shall content myself 
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iirith a few observations on this subject, dravm from 
the History of England, and such as, in my apprelhen- 
sion, will be sufficient to settle this point as to us. 

If the monarchies on the continent were not abso- 
lute in this respect, much less could the Saxon kings 
pretend to such a power, from the very nature of the 
foundation of their kingdoms. The Franks, the 
Goths, the Burgundians, and others on the continent, 
were led to conquest by those who had been previous- 
ly their kings, and who had a stable and settled au- 
thority over them. Very different was the settle- 
ment of the Saxon» in Britain. Neither Hengist, 
nor any oS their first kings, had been kings in 
Germany. They were mere leaders of compa- 
nies of freebooters, who had associated themselves 
first for plunder, and afterwards to fix themselves 
in new seats, in imitation of t^e other German 
nations. Their leaders, therefore, could have no , 
powers, but what were conferred upon them by 
their followers ; and that laW'tnaiing was not 
one of those powers, appears from the frequent 
meetings of ihtir witenagemotSy which was the name 
they gave to their general assemblies, or parliaments ; 
and from all the laws of theirs now extant being made 
in them. It was the boast of the good and wise king 
Alfred, that *^ he left the people of England as free as 
^^ the internal thoughts of man," a speech which could 
never have proceeded from the mouth of one who 
had the least notion of the almighty power of the kings 
over the laws. His successors were of the same 
opinion. The law of Edward the Confessor, which 
was ratified by the Conqueror, says. Debet rex omnia 
rite facer e in regnOy is? per judicitm procerum regni^ 
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and if omnia^ surely the making and repealing of la'ws^ 
the inost important of ail^. 

Our historians and records from that time down 
mnden^ably shew who, in every age, were the legisla- 
tors, and that \he kings alone were not so. The same 
is expressly delivered by all the old writers on the 
law, Glanviile, Brkcton, Britton, Fleta and Fortescue. 
Nay, some of dtem, in their zeal for liberty, have 
gone so fiu*, as to pervert the meaning of the civil law, 
which, in their time, was in high repute, and to deny 
tibe absolute power of legislation to the Roman em- 
peror. The civil law says, ^od principi placet kgis 
habet vigorem ; bu!t how doth Bracton comment 
upon it ? M est nonquicquiddevoluntate regis temere 
prceMmptkm €9t^ sedttnimo condendi jura^ sed quod 
consi&i mkgistraiuuwi suorum, rege auctoritatem prces^ 
tante^ Gf habfk^ super hoc deliberatiane &f tractatUy rec- 
tefuerit definitumf^ 

It must^ howevter, be owned that many of our prin- 
ces were very desirous of assuming thip power. In 
the reign of our Henry the First,a perfect copy of the 
civrl law being discpvered at Ainalfi, the princes of 
Europe got an idea of a monarchy more powerful and 
absohite than either kings or people had for many 
xehluTfies befohe any 'notion of ; anddiey were, in 
{[eneral, desttous eaoii^ to sti^tdh, if they cotdd, 
their Hniited ^prerogative to tiie height 6f the ancient 
ffilkperial despotism ; btlkt to do thb by dieir own au- 
thority was iaqxrssible. A witer way was pursued. 
The excellency of tMs hrw was, dn every ocdasioii, 

*A<ser, dt (jt^^h Alfr^. tytft% ^^i. intpdaqct. ito 
the hist»t)f fiftglknd. 
tlib. 3. cap. 9. sol. 107. 
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jextolled, not only as providing remedies^ and deter- 
mining, in many cases, where the feudal customs 
were silent, but on account alto of its justice and equi- 
ty ; praises that, it must be owned, do belong to this 
law where the absolute authority of the prince is not 
concerned. Foundations for the teaching this law 
were established in all the universities, and the pro- 
ficients therein were sure of ample encouragement.* 
The popes, likewise, who wanted to set themselves 
up in the seat p( the old emperors, contributed not a 
Jittle, in those days of ignorance, to spread it ; so 
that it is not wonderful that it got ground in every 
country almost on the continent ; and being melted 
into, and conjoined with the feudal customs, con- 
tributed not a little to the destmction of the freedom 
of the ancient constitutions. The same method was 
attempted in England, but not with the like success. 
The foundation of professorships, the introducing 
that law, audits forms, into the courts that "^ were 
more immediately under the king's influence, as the 
courts of the constable, the admiral, and of the uni- 
versities, and the high employments its professors 
•obtained, sufficiently show the fondness many of our 
kings had for it. But the common lawyers and par- 
liament perceived the design, and foresaw the conse- 
quences that might follow. Their opposition was 
steady and successful ; and if they did not banish it 
from the courts wherein it had got footing, at least 
tliey so limited and circumscribed it, as to prevent 
its future progress. 

* Giannone's hist, of Naples, lib. 1 1. chap. 8. Hume's 
hist, of England, vol. 2. p. 441. 
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' The kings who had any wisdom or prudence, in or* 
der to dissemble their real design, gave way to these 
restrictions, and wsuted for more favourable oppor- 
tuniues ; but the imprudent and haughty Richard the 
Second avowed himself an open patron to this law. 
When the duke of Ireland, the archbishop of York, 
and others his minions, were accused in parliament of 
high treason, and the evidence being known to be so 
full as that they must be convicted, he made this 
weak attempt to screen them. He got his judges, 
who were his creatures, to declare the proceedings 
against these persons null and void, as not being regu- 
lated ■ according to the forms prescribed by the civil 
law : but the barons, provoked at such a barefaced 
attempt, insisted they were regulai*, as agreeable to 
their own customs^ and declared positively they 
would never suffer England to be governed by the 
Roman civil law, and passed sentence of high treason 
against the judges f. 

Whence that king's fondness for this law arose, may 
be seen from the use he put it to, the protection of the 
instruments of his tyrannical administration ; and from 
the many wild and unguarded declarations he made, 
especially that relative to his commons^ that slaves they 
jvere^ and slaves they should be^^Uiid to his parliament, 
that he would not at their request discharge the meanest 
scullion in his kitchen. But tho' this prince was pleased 
to say, that the laws were in his breath, and that he 
could make and unmake them at his pleasure^ he did 
not think the time was come to put that vaunt in exe- 
cution. He took, therefore, another way of usurping 

tDissertatio Seldini ad Fletam, cap. 7. 
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the legislative power. Having gained over a majori- 
ty of the returning officers, and either intimidated or 
gained over the most powerful of the nobility, he cal- 
led the famous parliament at Shrewsbury, after hav- 
ing nominated to the returning officers whom they 
should return ; and, as he expected, this parliament, if 
80 it may be called, was complaisant enough to com- 
pliment the king with his heart's desire. The for- 
mer sentence against the judges was reversed, and 
consequently the civil law set up as the standard in 
trials of treason. And they indirectly transferred the 
whole legislative power to the sovereign in the. fol- 
lowing manner. 

As there had been many petitions left unanswered, 
and many motions undecided, they gave the power 
of deciding these, or other matters that might arise 
before the next parliament, to the king, twelve peers^ 
and six commoners. . For this committee,they chose 
such persons, the majority of whom were at the de- 
votion of the king, and gave him and the majority 
power to fill up vacancies ; thereby rendering the cal- 
ling any future parliament absolutely unnecessary. 
Thus was the constitution subverted, and in its stead 
set up an oligarchy in appearance, but in truth an ab- 
solute monarchy. But as wisely and happily as Rich- 
ard thought he had conducted this affair, by which he 
supposed he had gained his long wished-for end, 
neither the seeming authority of parliament, nor the 
anathemas thundered in the pope's bull against the 
contravenors, could satisfy the people that they were 
not stripped of their ancient rights, or that the king 
and his cdmmittee were rightful legislators. What 
sentiments the nation entertained appears, from their 
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deserting him as one man, and following the first 
standard that Avas set up against liimf* 

Since the davs of this unfortunate Richard, nd 
king of England hath, in open and express terms, as- 
sumed to himself singly the right of legislation. 
Though James the First plainly claimed it, by impli- 
cation, in many of his speeches, particularly in those 
famous words of his, that as it -was blasphemy for mari 
to dispute what God might do in the plenitude of his om-^ 
nipotencejSO zuas it sedition for subjects to dispute what 
a king might do in the fulness of his power. But it 
would be doing injustice to the house of Stuart not to 
acknowledge that some of the princes before them, 
particularly the Tudors, tho' they did not pretend to 
make laws, yet issued out many proclamations, or acts 
of statCy as they were afterwards called, to which 
they exacted the same unlimited obedience as if they 
had been laws enacted by parliament. This is a point 
worthy consideration; for if allproclamations,or acts of 
the king and his council, require unlimited obedi- 
ence, it is to litde purpose whether we call them laws 
or not, since such they are in effects But this, I 
think, will be pretty plain, if we make a proper dis-' 
tinction between such proclamations, or acts of the 
king, as are particular exertions of the executive pow- 
er, which the law and constitution hath entrusted him 
with, and such as, affecting the whole people, should 
in any wise alter, diminish, or impair the rights they 
were before lawfully in possession of. 

To give some few instances of the first sort. The 

tBacon hist, and polit. discourse on the laws and govern- 
m^t of England, part. 2. ch. 1 . and 2. The reign of Rich, 
II. in Kennet's collection of historidns. 
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appointment of magistrates, the proclaiming war or 
peace, the laying on embargoes, or performance of 
quarantine, the ordering erection of beacons in times 
of danger of an invasion, the grantingof escheated or 
forfeited estates, and many more, are the ancient and 
undoubted prerogatives of the king alone, and the 
subject who resists, or disobeys, in such cases, is as 
much a rebei^ or disobedient subject, as if these acts 
were exercised by the whole legislature. But with 
respect to making general rules and ordinances, af- 
fecting the previous rights of the people, the case is 
very different. For if such were to be universally 
obeyed, it is equivalent to saying, that subjects have, 
properly speaking, no rights at all, but hold every 
thifng at the will of the king ; a speech which the most 
despotic monarch in Europe would not venture to ad- 
vance. 

However, I will not carry this so far as to deny 
that there may cases happen wherein the king may 
have this right, and wherein his proclamations and 
orders, even relating to such points, ought to be obey- 
ed. The cases, I mean, are those of a foreign inva- 
sion, or intestine rebellion, when the danger is too 
imminent to attend the resolutions of parliament. In 
such cases the constitution is, for a time, suspended 
by external violence, and as salus populi mprema lex 
rsty every man is under an obligation to use his utmost 
endeavours to restore it, and, consequently, obliged 
to obey him, to whom the constitution has particularly 
entrusted that care. Instances of this kind did hap- 
pen during the confusions riused by the houses of 
York and Lancaster, and the princes were according* 

ly obeyed. These precedents doubtless gave a han- 

U 
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^e-'tolheir «uceeasor, who had no competitors to 
the tbroa^, to Qxercisde the eame power inmore set- 
tkd times. But this was used, at first, ki a cautious 
imd sparifig maaner ; and Henry the Eighth, vha 
iwas a Bioaarch'as iinlikely to make undue coodesc^i* 
sions to his people as ever lived, was:glad to derive it 
fnom the graot^ parliament, that his proclamation^ 
should have the force of laws, which was, in truth, 
giving mto bis hands the krgislalive power for lifef* 
His great sucoessor, Eli^abe^h, carried this prac* 
iice ibrther, aad it willbe worth while to discover the 
Tcaaoo^why a people, in ancient tunes, ao jealous of 
their pr»vtl0ges^ sfaoiM to the one prinee e^licitly 
give up, and;qui0fly auifer tile othevto usurp this pow» 
fir,.'flo essential Hoa Mmiied constitaticMi* And the 
cause I-ilafce to be the (^orilioalt state die nation stood 
in with respect to religion. The bulk of the peopl^ 
glad to be delivered from>tbeyolEe of , papal granny, 
and dreadingiitS'raaloratiqA^ weve wttUng to »ria thcjv 
petnoes with a ffomtr sufficient <to piY>itect their religion 
from fivreigaiaad damaattc ea^acHes ; and i^ut reli« 
gionindee4, tUs power wi^.at&rst principally exer« 
ctaedrontheibQtJDg(.of the pifud siqire.a»acy bein^ 
tiiuisfi»yedtx>dpieikittg* T^ir end was atta«nadi 
Papists adsd.Ituritasisr (were bollik^pt under, and hap* 
py\ iadle^eI^ynM»tof Ihcir religioni^beydidnotcon^ 
8idertiie.comei|uences ; idiiatthia vfrjr weapon ^migbt 
benised, bya princerof sgtoiih^ slamp, torpot qg^t tb^ 
very rtii{pon^esr>w:ef)e;so>lbAd (rf*, and iiMf by <ad? 
mitring this xzer tioa lof |miw3^' in a inat^r »t ao . high 
consequence, it itoiild^naiturally be naedflVhOth^m Uial 
appeamLof^kss^. 

tHums^s^tist. of £Hgiaial,^#ol;:3. 
*Cambden*t reign of ££ziibeth, passim* 
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This was whal accordingly happened* ProdaflHH* 
tions on other points were issued ; and monopolies 
in trade were introduced. All ]noitc^lies,undoubt» 
edly were not destructive to trade. Where a new 
trafSck has been discovered, and one that requires a 
large expcnoe^ and is liable to many hazards^ it is 
very reasonable that the first undertakers should have 
the trade for a time confined to them, that, by the 
prospect of extraordinary profit, they may be en* 
couraged to promote and setde that commfiTCt on a 
solid bottom. Such monopolies, instead of hurting, 
tend to the promotion of traftck, and are not without 
similar instances in former times, I mean the kings 
of England appointing the towns for the sU4>le i and 
had Elizabeth and James confined themselves to the 
erection of the Russia, the Turkey, and East India 
companies, and that for a limited term,, their conduct 
would have deserved the highest applause ;^ but that 
was far from being the case. Monopolies were in« 
troduced in the ancient, the most common and most 
necessary commodities, to the great impoverishmeiit 
of the nation by the advance of prices. 

At first it may seem strange that the wise Eliza^ 
beth, who, oa all occasions, seemed to have her peo- 
ple's wealth and ease at heart, should follow so des* 
tructive a course. But the great end of all her ac* 
tions was Ae securing herself on the throne, and one 
^f the principal means Ac used for that end w^s the 
asking money from her people as seldom as possible. 
Hence proceeded the long leases of the crown lands, 
at smaU rents and large ^nes, and hence all the mo« 
nopolies, which she sold to the undertakers ; but bet* 
fer had it been for her subjects^ to have raised the 
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sums she wanted by an additional subsidy, or an easy 
tax, than to pay to the. monopolists what lliey had ad- 
vanced, with their exorbitant profits besides. What 
Elizabeth began out of policy, Jam^s continued, to 
supply his profusion, to such an extraordinary de- 
gree, as disgusted his people, provoked his parlia- 
ment, and at last made himself ashamed, insomuch that 
he revoked above twenty. And now no monopoly can 
be raised but by act of parliament, except in case of a 
new invention, and that but for a short term of yearsf. 
I come now to the dispcfising power ^ another pre- 
rogative which the Stuarts claimed, 4nd which cost the 
last of them the throne. As no state can subsist 
without mercy as well as justice, the king hath the 
power of distributing this mercy, and exempting a 
convicted criminal from the penalty of the law, but 
this is only where the conviction is at his suit j thus ^ 
the king can pardon a murderer convicted on an in- 
dictment in the king's name ; but if he was convicted 
on an appealhy the next relation, the king cannot. 
The pardon belongs to the appellant. But there is a 
wide difference between a pardon^ that is a remission 
of punishment after the fact, and dispensings which is 
giving a previous licence to break the law. A general 
dipensation is, in fact, a repeal, and a particular one 
is a repeal quod hunc^ and therefore can belong only 
to the legislature. The Roman emperors, and the 
popes, as legislators, assumed this power, and Henry 
the Third, an apt pupil of his lord and master the 
pope, introduced the practice into England. In his 
reign a patent, with a non obstante to any law what- 
soever, was produced into court before Roger de 

t Wilson's life and reign of James I. ap. Kennet. 
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miurkeby, and this honest judge was aistonished at 
the innovition, as Matthew Paris tells us in thes^ 
words : ^od cum comperisset^ ab alto ducens suspi^ 
€ia de pradictcc adjectionis appositione^ dixit^ heUy heu 
hos utquid dies expectavimus^ ecce^ jam civilis cur.ia^ 
eicemplo ecdesiasticas^conquinatur^ feP a sulphur eofonte 
rivulus intoxicaiur% 

^Bibliotheca political dial. 1 1. Bacon, hist and political 
lilscourse, part 1. chap. 64.1 
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